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THE PASSING OF SITUS — JURISDICTION TO 
TAX SHARES OF CORPORATE STOCK 


[* First Nat. Bank of Boston v. Maine, Mr. Justice Stone sums 

up jurisdiction to tax intangibles in a sentence: “ Situs of an in- 
tangible, for taxing purposes, as the decisions of this court, includ- 
ing the present one, abundantly demonstrate, is not a dominating 
reality, but a convenient fiction which may be judicially employed 


or discarded, according to the result desired.”* This is in the 
course of a dissenting opinion, but it is revealing of the mind of 
the majority. The recent upheaval in the law of jurisdiction to 
tax is not explicable by any new concept of situs. Rather, it re- 
flects the novel ideal of the end to be achieved by that doctrine. 
A generation ago, weighing the unpleasantness of multiple taxa- 
tion of intangibles against the possibility of no tax at all, the 
Supreme Court found the former more palatable. Balancing the 
same factors in its recent decisions, the Court feels that the pos- 
sibility of tax evasion if the multiple tax were not tolerated was 
greatly exaggerated, and the scales tip the other way. As Mr. 
Justice Stone points out, however, situs is simply the legal trump- 
ery with which the Court embroiders its opinions in order to give 
a delusive inevitability to its conclusions. 

The Supreme Court’s antagonism to multiple taxation is com- 
monly dated from the decision in Union Refrigerator Transit Co. 
v. Kentucky; ° but, this aversion has deeper roots than the Union 
Transit case. While that decision was immediately‘*foreshadowed 





1 52 Sup. Ct. 174, 179 (1932). 2 199 U.S. 194 (1905). 
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by Delaware, Lackawanna & Western R. R. v. Pennsylvania, we 
must go back to Louisville & Jeffersonville Ferry Co. v. Ken- 
tucky * for the generating source of these decisions. 

In that case the Court held that due process forbade the taxa- 
tion of extraterritorial land. The result is not as arresting as the 
mechanics by which it was achieved. In the discovery that mul- 
tiple taxation is somehow repugnant to the Fourteenth Amend- 
ment lies the seed which has produced most of the law on jurisdic- 
tion totax. Louisville & Jeffersonville Ferry Co. v. Kentucky had 
a common-law background which made it appear less revolu- 
tionary than it really was.° Union Refrigerator Transit Co. v. 
Kentucky ° which collided with the accepted common-law prin- 
ciples of taxation was more sensational, though of less funda- 
mental importance. In the Union Transit case, the Court held 
that muitiple taxation of tangible chattels was a denial of due 
process, which, according to the candid vision of Mr. Justice 
Holmes, meant that it was a practice which the Court did not 
find appealing, so the Fourteenth Amendment was invoked to add 
sanctity as well as sanction to this antagonism.’ Mr. Justice 
Brown, who delivered the opinion for the majority of the Court, 
was careful, however, to point out that the decision did not 
apply to double taxation of intangible personalty.* Several 
decades later, when the Supreme Court extended the principle of 
the Union Transit case to an inheritance tax,° it did it with this 
reservation.” 





3 198 U.S. 341 (1905). 

4 188 U.S. 385 (1903). 

5 It was generally held, apart from constitutional considerations, that a state 
had no jurisdiction to tax extraterritorial land. But see Report or THE COMMISs- 
SIONERS TO REVISE THE GENERAL STATUTES OF MASSACHUSETTS (1835) pt. I, at 33- 
34; Dorr v. Boston, 6 Gray 131, 133 (Mass. 1856). 

6 199 U. S. 194 (1905). 

7 “Tt seems to me that the result reached by the court probably is a desirable 
one, but I hardly understand how it can be deduced from the Fourteenth Amend- 
ment.” Dissenting opinion of Mr. Justice Holmes, in Union Refrigerator Transit 
Co. v. Kentucky, 199 U. S. 194, 211 (1905). 

8 “Tt is unnecessary to say that this case does not involve the question of the 
taxation of intangible personal property.” Union Refrigerator Transit Co. v. Ken- 
tucky, 199 U. S. 194, 211 (1905). 

9 Frick v. Pennsylvania, 268 U. S. 473 (1925). 

10 The Court held, however, that the tax paid to the state of incorporation upon 
shares of stock belonging to the decedent must be deducted from the value of the 





THE PASSING OF SITUS 779 


Inferentially, the Fourteenth Amendment did not prevent mul- 
tiple taxation of intangibles, and this became the settled doctrine 
of the Court. Thus, it was held that debts could be taxed at the 
domicil of the debtor," at the domicil of the creditor,’* at a busi- 
ness situs,’* and possibly, in the case of a specialty debt, at the 
situs of the specialty. Shares of stock were taxable at the domicil 
of the stockholder ** and that of the corporation,’® although they 
could not be taxed where the bulk of the corporate property was 
situated.‘’ A seat on a stock exchange was regarded as a species 
of intangible personal property which could be taxed both at the 
location of the exchange ** and at the domicil of the seat-holder.’® 





stock in computing the domiciliary tax. Incidentally, this seems to involve a 
clear recognition of the right of the state of incorporation to impose an inheritance 
tax upon shares of stock belonging to non-resident stockholders. Inasmuch as this 
is a necessary part of the Court’s reasoning in reaching the conclusion that the tax 
by the state of incorporation must be deducted, it seems evident that the Frick 
case is square authority for the proposition that the state of incorporation has the 
power to tax the stock, and not merely dicta as it is sometimes contended. 

11 Blackstone v. Miller, 188 U. S. 189 (1903). 

12 Fidelity & Columbia Trust Co. v. Louisville, 245 U.S. 54 (1917); cf. State 
Tax on Foreign-held Bonds, 15 Wall. 300 (U. S. 1872). 

13 New Orleans v. Stempel, 175 U. S. 309 (1899); Bristol v. Washington 
County, 177 U. S. 133 (1900); State Board of Assessors v. Comptoir Nat. d’Es- 
compte, 191 U. S. 388 (1903); Metropolitan Life Ins. Co. of New York v. New 
Orleans, 205 U. S. 395 (1907); Orleans Assessors v. New York Life Ins. Co., 216 
U. S. 517 (1910) ; Liverpool & London & Globe Ins. Co. v. Orleans Assessors, 221 
U.S. 346 (1911). 

14 This doctrine has had a curious history. In Buck v. Beach, 206 U. S. 392 
(1907), the Court held that jurisdiction over a note did not confer jurisdiction to 
tax a debt evidenced by the note. This case involved a property tax. In Wheeler v. 
Sohmer, 233 U. S. 434 (1914), an inheritance tax by the State of New York upon 
a debt due from a non-resident debtor to a non-resident decedent, which was evi- 
denced by a note physically situated in New York, was upheld. In Blodgett v. 
Silberman, 277 U. S. 1 (1928), the Court held that the domicil of a decedent could 
levy an inheritance tax upon debts due the decedent which were evidenced by bonds 
kept in another state. The bonds were characterized as “in their essence only evi- 
dences of debt.” In Baldwin v. Missouri, 281 U. S. 586 (1930), the Court com- 
pletely abandoned its position in Wheeler v. Sohmer, supra, and held that the pres- 
ence of notes or bonds afforded no basis for an inheritance tax upon the debts which 
they represented. 

15 Hawley v. Malden, 232 U. S. 1 (1914); Frick v. Pennsylvania, 268 U. S. 473 
(1925). 

16 Corry v. Baltimore, 196 U. S. 466 (1905); Frick v. Pennsylvania, 268 U. S. 
473 (1925). See the discussion of the Frick case in note 10, supra. 

17 Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69 (1926). 

18 Rogers v. Hennepin County, 240 U. S. 184 (1916). 

19 Citizens Nat. Bank v. Durr, 257 U. S. 99 (1921). 





780 HARVARD LAW REVIEW 


The so-called “‘ corporate excess ” was taxable at the domicil of the 
corporation * and proportionately at the place where the corpo- 
rate business was transacted.” An interest in a trust of intangibles 
seemed to be taxable in a great variety of places.” 

The doctrine that the Fourteenth Amendment did not forbid 
multiple taxation of intangibles was no febrile growth rooted in the 
careless dicta of a few judges; it was the considered judgment of 
a number of painstaking decisions — a cardinal principle of juris- 
diction to tax. As recently as Frick v. Pennsylvania,” it was held 
that double taxation of shares of stock was not a denial of due 
process. There are intimations of the same tenor with respect to 
intangibles generally in Blodgett v. Silberman.”** 

The first trace of a tendency to depart from the traditional atti- 
tude occurs in Safe Deposit & Trust Co. v. Virginia ** where Mr. 
Justice McReynolds damned multiple taxation of intangibles with 
unexpected enthusiasm in the course of an opinion denying to the 
state of Virginia the power to tax a trust fund which was adminis- 
tered in Maryland by a Maryland trustee for a Virginia cestui. 
Mr. Justice Stone concurred upon the more temperate footing that 
by a proper construction of the Virginia statute the tax was directed 
toward the trustee, who was admittedly outside the jurisdiction of 
Virginia, rather than toward the cestui. He expressed doubt on 
the question whether the Fourteenth Amendment forbade double 
taxation of intangibles — doubt which culminated in the brilliant 
dissent in First Nat. Bank of Boston v. Maine.** Mr. Justice 
Holmes, whose toleration of multiple taxation seems part of a 
broader philosophy of sustaining legislative action generally, dis- 
sented. Mr. Justice Brandeis concurred in the opinion of his dis- 
tinguished colleague. The fact that Mr. Justice McReynolds 
limited his decision very narrowly to the specific facts of the trust 
in issue, coupled with Mr. Justice Stone’s grudging concurrence 
and the outspoken disapprobation of Mr. Justice Holmes and Mr. 
Justice Brandeis, weakened the effect of the dictum in the major- 
ity opinion. 





20 Cream of Wheat Co. v. Grand Forks, 253 U. S. 325 (1920). 

21 Adams Exp. Co. v. Ohio, 165 U. S. 194, 166 U. S. 185 (1897); Adams Exp. 
Co. v. Kentucky, 166 U. S. 171 (1897). 

22 See upon this point an excellent Note in (1930) 30 Cot. L. REv. 467. 

23 268 U.S. 473 (1925). 25 280 U.S. 83 (1929). 

24 277 U.S. 1 (1928). 26 52 Sup. Ct. 174 (1932). 
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But there was dynamite in the dictum of Mr. Justice McRey- 
nolds; it exploded in Farmers Loan & Trust Co. v. Minnesota.” 
There the Court held that multiple taxation of at least one kind 
of intangible was forbidden by the due process clause, and that 
a debt, therefore, could be taxed only at the domicil of the credi- 
tor. Farmers Loan & Trust Co. v. Minnesota was confirmed by 
Baldwin v. Missouri,”* and Beidler v. South Carolina Tax Comm.”® 
It is worth remarking that all of these cases touch cautiously upon 
the problem of a business situs. There is a definite inference that 
a debt which has a business situs may still be taxable there, though 
it is by no means clear whether an additional tax by the domicil 
would be tolerated under these circumstances.” 

The reception which greeted these decisions is an interesting 
commentary upon the inherent conservatism of the legal fra- 
ternity. Safe Deposit & Trust Co. v. Virginia * was treated as a 
legal sport to be confined to its special facts. Farmers Loan & 
Trust Co. v. Minnesota * was regarded as a bombastic termina- 
tion of the ancient controversy over whether a debt is properly 
taxable at the domicil of the creditor or that of the debtor.** 
The somewhat coy about-face in Macallen Co. v. Massachusetts ** 
and Educational Films Corp. v. Ward*® may have contributed 
to the general skepticism in connection with the obiter dicta utter- 
ances of the Court. At any rate, it seemed that the Court was 
giving rein to a flare for pious admonition rather than committing 
itself to a serious declaration of future purpose. 

This impression was heightened by the evasive decision of 
Susquehanna Power Co. v. State Tax Comm. of Maryland.** The 





27 280 U.S. 204 (1930). 

28 281 U. S. 586 (1930). 29 282 U.S. 1 (1930). 

380 The business situs cases are cited with respect, if not unqualified approbation, 
and the Court is careful to negative the existence of such a situs before confining the 
right to tax to the domicil of the owner of the intangible. , 

31 280 U.S. 83 (1929). 

82 Td. at 204. 

83 See Beale, The Exercise of Jurisdiction in Rem to Compel Payment of a Debt 
(1913) 27 Harv. L. Rev. 107, 114; Carpenter, Jurisdiction Over Debts for the Pur- 
pose of Administration, Garnishment, and Taxation (1918) 31 id. 905; Beale, Juris- 
diction to Tax (1919) 32 id. 587. 

84 249 U. S. 620 (1929). 

85 282 U. S. 379 (1931); see Powell, An Imaginary Judicial Opinion (1931) 
44 Harv. L. Rev. 889. 

86 283 U.S. 297 (1931). 
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state of Maryland imposed a property tax upon shares of stock 
in a domestic corporation which were owned by a non-resident 
stockholder. The constitutionality of the tax was presented to the 
Supreme Court, which had the opportunity of confounding the 
aspersions cast upon the integrity of its efforts to eliminate mul- 
tiple taxation of intangibles only at the price of invalidating a 
statute whose constitutionality had been sustained in Corry v. Bal- 
timore.** Faced with this dilemma, the Court chose the middle of 
the road. The Maryland tax was imposed in lieu of a tax on the 
personal property of the corporation. The tax was upheld on this 
theory and the problem of double taxation of shares of stock, tem- 
porarily at least, postponed. 

But this question was soon pressed upon the Court again in the 
case of First Nat. Bank of Boston v. Maine.* A resident of 
Massachusetts died owning shares of stock in a Maine corporation. 
The stock was taxed by Massachusetts. It was taxed again by 
Maine with a credit for the Massachusetts tax. The constitu- 
tionality of the Maine tax was upheld by the state supreme court. 
The case then went to the Supreme Court of the United States 
which reversed the state court, holding that an inheritance tax 
could not be imposed on shares of stock by the state of incorpora- 
tion. Mr. Justice Stone, aided and abetted by Mr. Justice Holmes 
and Mr. Justice Brandeis, dissented. 

The decision in the Maine case is clear. An inheritance tax may 
no longer be imposed by the state of incorporation upon shares 
of stock belonging to a non-resident stockholder. So far as Frick 
v. Pennsylvania *° lends countenance to a contrary view, it is over- 
ruled. The implications from this decision, however, while no 
longer novel, are still sufficiently startling to merit careful as- 
sessment. 

It was generally felt, among people who had any feeling at all 
upon the subject, that the genuineness of the recent dicta regard- 
ing multiple taxation of intangibles would be put to the test by a 
case involving an inheritance tax upon shares of stock. The 
majority opinions in Safe Deposit & Trust Co. v. Virginia *° and 
Farmers Loan & Trust Co. v. Minnesota“ did not appear entirely 





87 196 U.S. 466 (1905). 40 280 U.S. 83 (1929). 
38 52 Sup. Ct. 174 (1932). 41 Jd. at 204. 
89 268 U. S. 473 (1925). 
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ingenuous. It was too easy to sustain the results in these cases 
without resort to any new principle forbidding double taxation of 
intangibles. It was arguable that Farmers Loan & Trust Co. v. 
Minnesota was simply a somewhat intemperate indorsement of the 
theory that the proper place to tax a debt is at the domicil of the 
creditor. The only explicit authority in the way was Blackstone 
v. Miller,*” which sanctioned a tax at the domicil of the debtor. 
But how far Blackstone v. Miller succeeded in distinguishing State 
Tax on Foreign-held Bonds,** which denied the tax at the debtor’s 
domicil, was a matter of considerable debate. Safe Deposit & 
Trust Co. v. Virginia ** could easily have stood upon the ground 
suggested by Mr. Justice Stone in his concurring opinion, without 
considering the relation of the Fourteenth Amendment to multiple 
taxation of intangibles. It was possible to explain these cases as 
necessary deductions from a major premise forbidding multiple 
taxation of intangibles; but there were other premises less revo- 
lutionary to which the same conclusions could be joined. It was 
hard to conceive that the Supreme Court was ready to discard 
the labors of a quarter century and attack anew the question of 
jurisdiction to tax intangibles. In retrospect, it is perhaps equally 
difficult to see any purpose in deciding these cases upon the broad 
ground, unless this was the sincere intention of the Court. 

In the confusion engendered by these cases, a decision involv- 
ing a tax upon shares of stock was regarded as determinative. The 
evasions of the Susquehanna case *° stimulated the suspense which 
awaited the Court’s action in First Nat. Bank of Boston v. Maine.*® 
Now that that case has been decided in perfect conformity with 
the earlier dicta, it is perhaps sheer perversity to doubt the in- 
tegrity of the Court’s desire to eliminate multiple taxation of in- 
tangibles. Perverse or not, there are still doubts which refuse to 
quiet as to whether the Court will adhere adamantly to its ex- 
pressed design. 

What of debts having a business situs? Will a tax be per- 
mitted at the situs and again at the domicil of the creditor? What 
of the corporate excess? Is the tax at the domicil of the corpora- 
tion outlawed? Or, will the state where the corporate business is 





42 188 U. S. 189 (1903). 45 283 U.S. 297 (1931). 
43 15 Wall. 300 (U.S. 1872). 46 52 Sup. Ct. 174 (1932). 
44 280 U.S. 83 (1929). 





784 HARVARD LAW REVIEW 


conducted be deprived of its power to tax? Or, wiil two taxes still 
be tolerated? What of a seat on a stock exchange? Will it be 
taxable at the domicil of the seat-holder, or at the location of the 
exchange, or, as it was previously held, in both places? What of 
the income tax? Here, double taxation is most onerous. Will 
multiple taxation of income be forbidden as the logical corollary 
of the recent decisions on jurisdiction to tax? 

By the generous latitude of its dicta and the wholesale disre- 
gard of precedent *’ the Court has suggested an area for specula- 
tion which will lead to limitless litigation, not only in the national 
courts but before the state courts and administrative tribunals as 
well. It is possible to make several observations about the deci- 
sion in First Nat. Bank of Boston v. Maine,** but candor compels 
one to doubt their value. 

If we must concede that multiple taxation of intangible personal 
property offends the Fourteenth Amendment, this makes for little 
certainty in the law of jurisdiction to tax. Indeed, it solves but 
half, and that the easier part, of the problem. If only one state 
may tax an intangible we still must meet the vexatious question of 


what state this will be. True, in Farmers Loan & Trust Co. v. 
Minnesota *° Mr. Justice McReynolds intimated that intangibles 
were generally taxable at the domicil of the owner, but this can 
not obscure the fact that the same jurist in Safe Deposit & Trust 
Co. v. Virginia © preferred situs. It is obvious that very little 





47 E.g., witness the sweeping statement of Mr. Justice Sutherland, speaking for 
the majority in First Nat. Bank of Boston v. Maine, 52 Sup. Ct. 174, 175 (1932). 
In speaking of Blackstone v. Miller, 188 U. S. 189 (1903), he says: “ Frick v. Penn- 
sylvania, 268 U. S. 473, was one of the latest to approve that case and give counte- 
nance to the general doctrine that intangible property (unlike tangible property) 
might be subjected to a death transfer tax in more than one state; but this and all 
other instances of such approval, whether express or tacit, with the overthrow of 
the foundation upon which they rested, have ceased to have other than historical 
interest.” 

48 52 Sup. Ct. 174 (1932). 

49 280 U.S. 204 (1930). 

50 Jd. at 83. A striking illustration of the difficulties into which the recent 
decisions of the Supreme Court are leading the state courts is Jn re Paul’s Estate, 
154 Atl. 503 (Pa. 1931); (1932) 45 Harv. L. Rev. 392. A resident of Pennsyl- 
vania died leaving contracts for the sale of lands in Missouri and New Jersey. 
A portion of the purchase price had been paid, but the decedent had retained title 
to secure the payment of the balance. The Supreme Court of Pennsylvania held 
that these contracts were not taxable in Pennsylvania. This result was apparently 
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choice was open to the Court in deciding where shares of stock 
should be taxed. Between the domicil of the corporation and the 
domicil of the stockholder, it was compelled to prefer the latter. 
This was the solution which the states themselves had achieved 
through reciprocal exemption legislation. A contrary decision 
would have exempted shares of stock from inheritance taxation 
entirely until these statutes were repealed. The decision in First 
Nat. Bank of Boston v. Maine” eliminates the necessity for 
reciprocal exemptions, while, wisely, it avoids creating a necessity 
for their repeal. It is worth noting, however, that while the Maine 
case manifests a bias for the domicil of the owner of an intangible, 
it expressly reserves the possibility of a tax upon some other basis. 
As Mr. Justice Sutherland remarks, somewhat obscurely, ‘“‘ We do 





dictated by a curious reluctance to apply the doctrine of equitable conversion to 
allow a tax upon extraterritorial lands, where, as a matter of fact, this problem 
was not involved at all. The majority of the court cited Safe Deposit & Trust 
Co. v. Virginia, 280 U. S. 83 (1929), to sustain its decision. The dissenting judges 
relied on Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), to reach 
an opposite result. The theory of the majority was that the tax upon the con- 
tracts was essentially a tax upon the land, and therefore the contracts had no 
situs for taxation apart from the land. The theory of the minority, on the other 
hand, was that the contracts were debts, which might be taxed at the domicil 
of the creditor; and the fact that they were secured by title to extraterritorial 
land did not destroy the validity of the tax. The point of the dissenting judges 
seems well taken. It is true, as the majority observed, that a tax by the states 
where the land was located and an additional tax by the decedent’s domicil 
would in a sense be double taxation. But it would be double taxation of the 
same economic asset, not double taxation of the precise legal right. In its most 
fervid denunciations of double taxation the Supreme Court has never intimated 
that double taxation of the same economic asset was forbidden. The Pennsyl- 
vania tax does not differ substantially from that in Farmers Loan & Trust Co. v. 
Minnesota, supra, where there was a clear intimation that bonds could be taxed 
at the creditor’s domicil, although the corporate assets, which secured the bonds, 
were taxable elsewhere. Nor does it differ from the tax in Susquehanna Power 
Co. v. State Tax Comm. of Maryland, 283 U. S. 297 (1931), where a tax was 
allowed upon shares of stock at the corporate domicil, although the stock. was 
also taxed at the domicil of the stockholder, on the theory that the tax at the 
corporate domicil was in reality a tax upon the corporate assets, and, therefore, 
this did not result in double taxation of the same legal interest, although there 
was admittedly double taxation of the same underlying economic assets. Of 
course, the tax in Jn re Paul’s Estate, supra, finds a close parallel in Kirtland v. 
Hotchkiss, roo U. S. 491 (1879), where it was held that a debt secured by a 
mortgage on extraterritorial land could be taxed at the domicil of the creditor. 
Kirtland v. Hotchkiss was an early case, and the law of taxation has little respect 
for age, but this decision still seems to be good law. 
51 52 Sup. Ct. 174 (1932). 
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not overlook the possibility that shares of stock, as well as other 
intangibles, may be so used in a state other than that of the 
owner’s domicile as to give them a situs analogous to the actual 
situs of tangible personal property. See Farmers Loan & Trust 
Company Case, supra, 280 U.S. at page 213. That question here- 
tofore has been reserved, and it still is reserved to be disposed of 
when, if ever, it properly shall be presented for our considera- 
tion.” °° What Mr. Justice Sutherland apparently has in mind 
when he speaks of a situs of intangible personal property “ analo- 
gous to the actual situs of tangible personal property ” is some 
sort of a business situs, although this is more evident from his 
reference to the Farmers Loan & Trust Co. case, where Mr. Jus- 
tice McReynolds made a similar exception, than it is from the 
language which Mr. Justice Sutherland employs. A situs of in- 
tangible personal property “analogous to the actual situs of 
tangible personal property ” might well be held to sanction some 
doctrine of taxing intangibles evidenced by a specialty at the lo- 
cation of the specialty, which was thoroughly discredited in Bald- 
win v. Missouri.’ At any rate, it is apparent that the Court is 
laying a line of retreat away from the principle of domiciliary 
taxation, if this position becomes untenable. 

Mr. Justice Sutherland also suggests that it is still permissible 
for the state of incorporation to impose a transfer tax upon shares 
of stock upon the death of a non-resident stockholder.* It is 
clear that such a tax would of necessity be more or less nominal. 
It would be impossible to impose a transfer tax on transfers from 
a decedent at a higher rate than the tax on transfers between 
living persons without encountering the objection that this was 
really a disguised inheritance tax. A general transfer tax with 
the high rate of an inheritance tax, on the other hand, would make 
commerce in the shares of domestic corporations prohibitive. 





52 First Nat. Bank of Boston v. Maine, 52 Sup. Ct. 174, 178 (1932). 

53 281 U.S. 586 (1930). 

54 First Nat. Bank of Boston v. Maine, 52 Sup. Ct. 174, 178 (1932). “ Un- 
doubtedly the state of incorporation may tax the transfer of the stock of a non- 
resident decedent and the issue of a new certificate to take the place of the old, under 
the power generally to impose taxes of that character. But plainly such a tax is not 
a death duty which flows from the power to control the succession; it is a stock 
transfer tax which flows from the power of the state to control and condition the 
operations of the corporation which it creates.” 
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It is interesting to observe that the Court did not refer to 
Susquehanna Power Co. v. State Tax Comm. of Maryland * in 
deciding the Maine case. This is only an apparent oversight. 
The tax in the Maryland case was a property tax, while the tax 
in the Maine case involved an inheritance tax. Although juris- 
diction to tax property has been pretty closely assimilated to 
jurisdiction to tax inheritance, at least since the decision of 
Frick v. Pennsylvania, there was no real parallel between the 
two cases. In the Maryland case the tax, while nominally upon 
the stock of the corporation, was in reality imposed in lieu of a 
tax upon the corporation’s personal property. Even a cursory 
reading of the Maryland statute would establish this as the mani- 
fest intention of the legislature. On the other hand, it was im- 
possible to construe the Maine tax as anything but a tax upon the 
transfer of the stock. Without being unduly metaphysical the 
Court could justly say that the Maryland statute did not contem- 
plate double taxation of the stock, while this was the indubitable 
intention of the Maine tax. 

An interesting problem would arise if the state of incorporation 
imposed a property tax upon the stock in addition to, rather than in 
lieu of, a tax upon the corporate assets. It seems a fair assumption 
that the hypothetical case would fall under the principle of the 
Maine case rather than the Maryland decision. This would be 
real double taxation of the stock, in the sense of multiple taxation 
of the precise legal property, rather than a multiplied exaction 


























































































" from the same underlying economic assets. The distinction be- 
" tween the cases seems to hinge, not upon any difference in the 
s kind of tax imposed, but upon the fact that in one case the legis- 
h lature contemplated double taxation of the stock, while in the 
-e other the tax upon the stock was simply a convenient formula for 
assessing the corporate assets. It is true that the majority in First 
“a Nat. Bank of Boston v. Maine ** seems to regard the principle that 
double taxation of intangibles offends the requirements of due 
process as limited to death taxes; but, we can not overlook the 
na fact that this notion originates in Safe Deposit & Trust Co. v. 
der Virginia,” a property tax case. It is not unthinkable, perhaps, 
t aah 
a 5° 283 U.S. 297 (1931). 
the 


56 First Nat. Bank of Boston v. Maine, 52 Sup. Ct. 174 (1932). 
57 268 U.S. 473 (1925). 58 52 Sup. Ct. 174 (1932). 59 280 U.S. 83 (1929). 
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but it would certainly be somewhat astounding, at this late day, 
to discover a distinction between property and inheritance taxes 
with respect to jurisdiction. 

The confusion engendered by these decisions is frankly dis- 
quieting. In their results they have achieved little. As a matter 
of fact, the Maine case ®® does nothing more than add judicial 
sanction to the division of spoils worked out by the states through 
reciprocal exemptions. The decision in Farmers Loan & Trust 
Co. v. Minnesota™ and the companionate cases ® sanction the 
same result in the case of bonds. The most difficult case is Safe 
Deposit & Trust Co. v. Virginia,” but until the Court works out 
some intelligible principle for taxing trusts it is difficult to estimate 
the effect of that decision. By giving definite confirmation to the 
Court’s new attitude on the taxation of intangibles, however, 
First Nat. Bank of Boston v. Maine ™ opens the door to a pro- 
cession of litigants who will seek to divine the Court’s position in 
connection with other intangibles. 

The most lucid contribution is Mr. Justice Stone’s sparkling 
| commentary upon his colleague’s endeavors. Situs, at last, is un- 

masked. But if situs was a delusion it was at least a comfortable 
delusion. While we are indebted to Mr. Justice Stone for the 
candid disclosure that situs is simply a judicial fiction which is to 
be invoked or discarded to suit the Court’s convenience, it is 
somewhat unfortunate that that astute jurist could give us no 
further inkling of the attitude of the Court in future cases. True, 
Mr. Justice Stone points out that situs is a fiction to be invoked or 
discarded to suit the end which the Court desires, but who can 
pierce the mind of the Court to see what end it does desire — 
especially when the majority are still concealing their thoughts 
behind a barrier of insincere legal phrases? 
Taxation, to some extent at least, is an economic problem. It 
is conceivable that the Court is motivated by economic considera- 
tions, although it might just as well be influenced by the tides of 
the moon, as far as the practicing lawyer is concerned, if it is 







































60 First Nat. Bank of Boston v. Maine, 52 Sup. Ct. 174 (1932). 
61 280 U. S. 204 (1930). 
62 Baldwin v. Missouri, 281 U. S. 586 (1930); Beidler v. South Carolina Tax 
Commission, 282 U.S. 1 (1930). 
63 280 U. S. 83 (1929). 
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impossible to divine the Court’s particular brand of economics. 
Indeed, it would be uncharitable to assume that the Court has 
ever given serious consideration to the economic aspects of this 
question. The taxation of shares of stock and debts raises a 
sharp rivalry between the competing claims of debtor and creditor 
states.°° The assumption that the Court realizes this conflict in- 
volves the unkind indictment of gross partisanship in favor of the 
wealthier creditor states, since it has embraced the principle of 
domiciliary taxation with such apparent fervor. 

But whether one categorizes the considerations which underlie 
the Court’s new attitude on taxation of intangibles as legal or 
political or economic is really immaterial compared to the im- 
portance of a clear perception of what these considerations are. 
It is obvious that the Court is attempting, in a somewhat panicky 
manner, to stem the rising tide of taxation. Unfortunately, how- 
ever, the Court’s attitude reflects the prevalent and seemingly 
intentional blindness to the real source of this evil. It may seem 
atavistic to criticize the social ideal of government which has 
been popularized in the past generation. But it is time to face 
this problem squarely and to abandon the hedonistic notion that 
the burden of taxation can be lightened by tinkering with the tax 
system. The unpleasant truth is that we can not have our cake 
and eat it too. If we desire a paternal government — one that 
may scorn to play politics with human misery, but feel less com- 
punction about prostituting fundamental human rights at the al- 
tar of a noble experiment — we must pay for it. Until we adjust 
ourselves to a new conception of the sphere of government; until 
we are prepared to oust government from extra-governmental ac- 
tivities, we should be prepared to face with fortitude, if not with 
resignation, the prospect of an increasing tax burden. It is easy 
enough to say that government should economize, but until the 
structure of government is reduced any real saving is impossible. 
It is pathetic to see the same Congress talk about reducing the 





65 Due to the unequal distribution of wealth, states may be roughly divided into 
debtor and creditor states. Debtor states, mainly the newer Western states, are 
those which have a surplus of debtors. Creditor states, the states in which most 
of the capital of the country is centered, are those having a surplus of lenders or 
creditors. Taxation at the situs is generally favored by the debtor states; while 
taxation at the domicil of the owner of the intangible is naturally more appeal- 
ing to the creditor states. 
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salary of a petty clerk ten or ‘fifteen per cent, and then vote an 
appropriation of two billion dollars for the subsidy of private 
business. The niggardly economies which government may be 
induced to practice weigh as nothing against the increasing ex- 
penditures embraced in the new paternalism. 

The onerous part of taxation is not its kind but its amount. 
Taxes can not be reduced without reducing expenditures, and the 
only sensible way of reducing expenditures is to limit the expand- 
ing sphere of government. The prospect of wholesale municipal 
bankruptcy, the mounting state and federal deficits, and the 
confiscation of the homes and property of helpless taxpayers 
bear eloquent witness to the seriousness of the tax problem. 
Multiple taxation raises a square conflict between the right of 
the taxpayer to be relieved of the vexation of paying several taxes 
and the interest of the government in mulcting the taxpayer 
several times with respect to the same economic interest. By 
eliminating multiple taxation the Supreme Court with a recru- 
descent individualism is seeking to assist the taxpayer. But as 
a matter of fact it is simply forcing states on the verge of insol- 
vency to seek new channels of revenue which may bear even more 
grievously upon those less able to pay. Most of the Supreme 
Court’s efforts have been directed against multiple inheritance 
taxation, which at its worst is simply an exaction from the dead 
for the benefit of the living. An inheritance tax may strike at 
family pride and prevent the accumulation of large fortunes, but 
it does not impinge on the necessities of life nor burden industry. 
By scourging the states from the field of inheritance taxation 
the Supreme Court may drive them to taxes socially less expedient. 
It is true that the states by reciprocal exemptions had abnegated 
this source of revenue before the recent decisions of the Court. 
But whether the Court should impose its mandate upon the states 
to make this abnegation compulsory is a serious question. 

The ancient ideal of taxation was that the legality of a tax was 
for the courts; its expediency for the legislature. There used to 
be a theoretical distinction between legality and expediency, but 
any such differentiation seems now to be of purely historical in- 
terest. There is a manifest inconsistency, however, in the judicial 
attitude which encourages social legislation, and then seeks to 
hold the purse strings which make such legislation feasible. 
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The efforts of the Supreme Court to reduce the tax burden by 
the elimination of multiple taxation can do no good. It seems, 
however, to suggest positive harm. At best it can not reduce the 
amount of taxation, which is the prime evil. At worst it can 
destroy the flexibility of the taxing system and result in discrimi- 
nation between the states.** 

First Nat. Bank of Boston v. Maine“ deals with the power 
of a state to exact an inheritance tax from shares of stock, 
but the bearing of this decision upon the national taxing power 
can not be ignored. The Federal Estate Tax provides for a tax 
upon shares of stock in domestic corporations which are owned by 
non-resident alien decedents.** Is this section constitutional in 
view of the decision in the Maine case? 

State jurisdiction to tax raises a question under the Fourteenth 
Amendment, while the restrictions on the national taxing power 
must be sought in the Fifth. The same phrase, “due process,” 
however, occurs in both Amendments, and it is difficult to see how, 
making proper allowance for the character of the taxing sovereign, 
its meaning in one Amendment is different from that in the other. 

True, the Federal Government has an international aspect 
which the states have abdicated, and which may enable it to sustain 
a tax upon the basis of citizenship where a similar exaction by one 
of the constituent sovereigns could not be constitutionally up- 
held.®® But the tax upon a share of stock at the corporate domicil 
does not depend upon personal jurisdiction over the taxpayer. It 
is posited upon the assumption that the stock constitutes property 
within the jurisdiction of the taxing entity. If a share of stock 
does not constitute property within the state of incorporation, can 





66 Generally speaking if the Court is to abolish multiple taxation of intangibles 
it must do so by some principle. If it seizes on the principle of situs this will work 
a preference in favor of the debtor states. See note 65, supra. On the other-hand, 
if it adopts a general policy of domiciliary taxation, this will work to the ad- 
vantage of the creditor states. It is, of course, possible to adopt some compromise 
and allow a tax by the domicil in certain instances, and a tax by the situs in others. 
It seems simpler, however, as well as more equitable, to tolerate a tax by both 
states. 87 52 Sup. Ct. 174 (1932). 

68 Section 303(d) provides: “ For the purpose of this title, stock in a domestic 
corporation owned and held by a nonresident decedent shall be deemed property 
within the United States.” 

69 Cf. Cook v. Tait, 265 U. S. 47 (1924); United States v. Bennett, 232 U. S. 
299 (1914). 
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it fairly be said to be property within the jurisdiction of the coun- 
try where the corporation is incorporated? In other words, if a 
tax by the state of incorporation lacks due process because the 
stock is not property within this state, does not a tax by the coun- 
try of incorporation meet with this same objection? 

Direct authority on this point is absent. De Ganay v. 
Lederer*® which sustained a federal income tax upon shares of 
stock in domestic corporations owned by a non-resident alien 
stockholder is clearly distinguishable. The De Ganay case in- 
volved an income tax, which so far seems to present a unique 
problem from the viewpoint of jurisdiction. Moreover, the facts 
in that case would have sustained a business situs in the United 
States. 

Somewhat different practical considerations, however, underlie 
the tax upon the non-resident alien’s stock by the national gov- 
ernment and the tax upon a share of stock belonging to a resident 
of another state by the state of incorporation. One of the leading 
reasons suggested by Mr. Justice McReynolds for limiting double 
taxation of intangibles in Farmers Loan & Trust Co. v. Minne- 
sota™ was to eliminate discord among the several states. The 
Supreme Court might or might not feel called upon to promote the 
cause of international amity by attempting to eliminate inter- 
national double taxation. The obvious difficulty with this pro- 
cedure is, however, that it takes two states to make a double tax, 
and to attempt to eliminate multiple taxation with jurisdiction over 
only one of them might appear to be too difficult. This is a prob- 
lem which can be better disposed of by treaty than by adjudication, 
at least in the absence of some tribunal having jurisdiction over 
all the parties. Moreover, the conduct of international relations 
has usually been left by the judiciary to the other branches of the 
government. But for that matter, the Supreme Court has only 
recently undertaken to dictate the fiscal economy of the states. 
Nevertheless, it would be rather startling to find the national 
legislature building higher tariff walls, while the national courts 
were fashioning exemptions for foreign capital invested in Ameri- 
can industry. 

Charles L. B. Lowndes. 
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70 250 U.S. 376 (1919). 71 280 U. S. 204 (1930). 
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N the United States, we are not accustomed to consider the 
theory of procedure as of profound importance. Possibly the 
extraordinary technicality of American procedure by reason of 
which substantive issues are so often relegated to practical ob- 
livion by procedural tactics is in part responsible. At all events, 
the unsystematic and empirical method of embarking upon and 
concluding litigation seems to have developed a frame of mind 
somewhat indifferent to the theoretical function of the judicial 
process. For example, down to very recent days Justices of the 
United States Supreme Court gave expression to the view, now 
happily repudiated, that the award of execution was an essential 
element of a judicial judgment.’ Notwithstanding the fact that 
judicial precedents and opinions have greater weight in the com- 
plex structure of American law than they do in any other system 
—utterances good, bad, and indifferent being seized upon with 
equal avidity by an undiscriminating bar and bench — the fact is 
that the theory of the judicial function and of judgments has been 
largely neglected, in striking contrast with experience abroad. 
Defective theory, in turn, impairs practice. It is submitted that 
the inadequate analysis of such fundamental concepts as justicia- 
bility, judicial power, and cause of action is largely responsible 
for misconceptions prevailing in important circles concerning the 
nature of judgments, and in particular of declaratory judgments. 
The somewhat antiquated view of Blackstone that the “ redress 
of private injuries” is the sole function of courts of justice is 
partly accountable for the erroneous view occasionally expressed 
that the commission of wrong, public or private, is an essential 
condition for invoking the judicial arm of the state.’ It is over- 





1 See Liberty Warehouse Co. v. Grannis, 273 U.S. 70, 73 (1927). See repudia- 
tion in Fidelity Nat. Bank & Trust Co. v. Swope, 274 U. S. 123, 132 (1927); Old 
Colony Trust Co. v. Commissioner of Int. Rev., 279 U. S. 716, 725 (1929). 

2 Thus SALMOND, JURISPRUDENCE (7th ed. 1924) § 27, says: “ Both in civil and 
in criminal proceedings there is a wrong (actual or threatened) complained of. For 
the law will not enforce a right except as against a person who has already violated 
it, or who has at the least already shown an intention of doing so. Justice is ad- 
ministered only against wrongdoers, in act or intent.” HoLi~anp, ELEMENTS OF 
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looked that the social equilibrium is equally disturbed when rights 
of property or status are imperilled and made insecure by attack, 
challenge, or uncertainty, and that equity in Anglo-American law 
and common law or statute in other countries have long recognized 
that fact and lent judicial aid to prevent or allay insecurity in 
legal relations. 


I 


Wrongs as a legal conception. The view that wrongs condition 
the right of action and judicial protection is superficial and, by the 
too colloquial juxtaposition of “ rights ” and “ wrongs,” has given 
a misleading scope to the conception of “ wrongs,” “ threatened 
wrongs,” and judicial power. Some of the more critical students 
of procedure have realized the error involved in assuming the 
presence of “ delict ” or “ wrong” in every cause of action.’ In 
actions for partition, to declare a marriage void, to quiet title or 
remove a cloud, to perpetuate testimony, and in innumerable 
others, there is, as a rule, no delict at all.* The occasion of the 
state’s intervention is not a physical infringement of the plaintiff’s 
rights — the conception usually associated with delict or wrong 





JURISPRUDENCE (13th ed. 1924) 325: “ When the balance of justice is disturbed by 
wrong-doing, or even by a threat of it, the law intervenes to restore, as far as 
possible, the status quo ante.” (Italics supplied). MArxksy, ELEMENTS or LAW 
(6th ed. 1905) § 852: “It is a general rule that courts of law will not move unless 
some duty or obligation is broken.” (Italics supplied). PomeEroy, Cop—E REMEDIES 
(sth ed. 1929) § 347: “ Every judicial action must therefore involve the following 
elements: a primary right possessed by the plaintiff, and a corresponding primary 
duty devolving upon the defendant; a delict or wrong done by the defendant which 
consisted in a breach of such primary right and duty; a remedial right in favor of 
the plaintiff, and a remedial duty resting on the defendant springing from this 
delict, and finally the remedy or relief itself.” 

See other definitions quoted and cited in Clark, The Code Cause of Action (1924) 
33 YALE L. J. 817, 823 et seg.; McCaskill, Actions and Causes of Action (1925) 
34 id. 614; cf. Reinhold, Ueber den Begriff einer Rechtsverletzung als Voraussetzung 
des Klagerechts (1895) 21 ZEITSCHRIFT FUR DEUTSCHEN CIVILPROZESS I, 6. 

3 Clark, supra note 2, at 827; Briss, Cope Preapinc (3d ed. 1894) § 113: “ The 
wrong may be done by the denial of a right; or by the refusal to respond to an 
obligation; or it may arise from mere neglect in the performance of a duty; or it 
may be an affirmative injury.” (Italics supplied). 

* Clark, supra note 2, at 827, points out that to find a delict in such cases “ forces 
us to the absurdity suggested by Judge Bliss that the defendant’s wrong is in refusing 
a remedy to the plaintiff without action.” Buiss, Cope PLEADING § 113, n.1; SIBLEY, 
Tue Ricut To, AND CAUSE FoR, ACTION (1902) § 22. 
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— but the denial or dispute of his right, placing him in danger or 
jeopardy and causing him detriment or prejudice,’ under such cir- 
cumstances that the plaintiff may properly invoke the court’s 
protection to reéstablish, safeguard, and declare his right, and 
thus restore the social order.® 

The loose and erroneous conception of the term “ wrong ” has 
had its influence also in creating an unusual conception of the 
word “ threat ” or “ threatened wrong.” The inference that some 
physical damage must be imminent is indelibly associated with 
the term. Possibly those who use it have had in mind the use 
of the injunction and wish to indicate a strictly limited exception 
from the alleged rule that the courts will act only when a “ wrong ” 
has been committed — they therefore add “ or threatened.” Just 
what Salmond meant by “ wrongdoers in act or in intent” is not 
easy to say. If the sense of imminence of injury, associated with 
the remedy of injunction, were qualified, so that instead of 
“threat ” of injury we assume or posit a danger of injury, a dis- 
pute or challenge of the plaintiff’s right, we will come much closer 





5 Puitiips, Cope PLEADING (1896) § 31, n.2: “ Primarily, an action is not ‘ for 
the redress or prevention of a wrong’; it is a proceeding to protect a right. The 
basis of every action is, a right in the plaintiff; and the purpose of the action is, 
primarily, to preserve such right.” (Italics supplied). The code cause of action, 
by which the distinctions between legal and equitable actions are abolished, reads: 
“The distinction between actions at law and suits in equity, and the forms of all 
such actions and suits heretofore existing, are abolished; and there shall be in this 
State hereafter but one form of action for the enforcement or protection of private 
rights and the redress of private wrongs, which shall be denominated a civil action. 
(Italics supplied). Pomeroy, CopE REeMepiEs (5th ed. 1929) 5; MARKBY, op. cit. 
supra note 2, § 862: “ The real object of many suits is not to compel redress, either 
in the shape of compensation or in the shape of restitution. The real dispute is as 
to the rights of the respective parties.” 

Pomeroy, Equity JURISPRUDENCE (2d ed. 1892) § 1378, n.1: “In a suit to con- 
strue a will, estates in specific property are directly established; in suits to quiet 
title, the very object of the judgment is to declare and establish the plaintiff’s legal 
or equitable estate in some specific property. . . . Even in suits to remove a cloud 
from title, although the relief is often obtained by means of a cancellation, yet from 
the nature of the whole proceeding, the plaintiff’s estate is thereby established, and 
he is left in its full enjoyment.” (Italics supplied). See also Gavit, The Code 
Cause of Action: Joinder and Counter Claims (1930) 30 Cor. L. REV. 802, 803 
et seq. 

6 “The object of a developed system of law is the conservation, whether by 
means of the tribunals or of permitted self-help, of the rights which it recognizes 
as existing.” Ho xan, loc. cit. supra note 2. “ The plaintiff comes into court seek- 
ing judicial recognition of a substantive right.” Gavit, supra note 5, at 805. 
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to accuracy in stating the conditions of a right of action.’ The 
law has already recognized, and will increasingly recognize, that 
the social equilibrium and security of acquisitions are disturbed 
and endangered not only by an accomplished physical violation 
of private rights, privileges, powers, or immunities; but by placing 
these individual advantages in grave doubt and uncertainty. If the 
status of children as legitimate or illegitimate, or of persons as mar- 
ried or unmarried, or the title to property, is placed in uncertainty, 
not only the individual concerned but also the state has an interest 
in removing the uncertainty and settling the legal position. If the 
privileges of a party to a contract or even of a party in non- 
contractual relations are disputed; if the legal powers of the gov- 
ernment or officials are challenged by the person affected, or if an 
official or fiduciary is left in dilemma because of doubt and fear 
of exercising powers which may expose him to personal liability, 
not only the individual but the state has an interest in removing 
the doubt before disaster has occurred. The state often does 
remove it, provided the issue can be raised in justiciable form and 
can be authoritatively settled. The need for security in legal re- 
lations is elementary to order and progress in society, and courts 
respond to this need by a variety of decrees consequent upon ap- 
propriate actions. Courts of equity perform their primary func- 
tion of creating security not by coercive decrees, but in removing 
uncertainty by establishing and confirming existing rights without 
necessarily attributing a wrong to anybody. For that reason, we 
constantly find that the result of litigation is a mere declaration 
of the rights of the parties. Far from constituting anything new, 
it is one of the oldest functions of courts of equity. 

The assertion of unfounded claims creating jeopardy is cause 
for action. Apart from the remedy of injunction, and then often 
theoretically only, no “threat ” of wrongdoing or injury is re- 
quired in these cases to set in motion the judicial machinery. The 
existence of an instrument on the record, the utterance of a claim, 
a physical act deemed legally unjustified, the existence of conflict- 
ing claims to the same property, the danger of losing testimony — 





7 That no threat to violate plaintiff’s rights is necessary, see Hopkinson v. 
Mortimer, Harley & Co. Ltd., [1917] 1 Ch. 646. But the rights of the complaining 
party must be in some danger of attack or challenge. Toronto Ry. v. City of 
Toronto, 13 Ont. L. R. 532 (1906). 
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these are the operative facts, the cause for action which authorizes 
the plaintiff’s “right of action.” Where the mere enactment of 
an ordinance or statute is complained of as causing damage, the 
“ threat ” of imminent injury is often fictitious only, in order to 
enable the court, through a bill of injunction, to establish and 
determine the validity or invalidity of the legislation.* 

The judicial function. The assumption that courts act only 
after accomplished or threatened wrongdoing is probably respon- 
sible for the frequent statement that the judicial power compels or 
coerces (or penalizes) wrongdoers, “ cures ” wrongs, or, at most, 
prevents their imminent commission. Hence also the assumption 
that the execution or enforcement of a judgment is the essential 
characteristic of judicial power. 

The fact is, it is believed, that the court does not compel or 
coerce, but decides, determines, establishes, and fixes legal rela- 
tions between contesting parties. A judgment of a court is an 
affirmation, by the authorized societal agent of the state, speaking 
in the name of the law and the state, of the legal consequence 
attending a proved or admitted state of facts.° It is the deter- 


mination or sentence of the law that a legal relation does or does 
not exist..° The power to render judgments, the so-called “ ju- 
dicial power,” is the power to adjudicate upon contested or adverse 
legal rights or claims, to interpret the law, and to declare what 





8 Pierce v. Society of Sisters, 268 U. S. 510, 535 (1925); Village of Euclid v. 
Ambler Realty Co., 272 U. S. 365 (1926). See, e.g., the recent suit of a Texas 
county attorney to enjoin a farmer from violating the new Texas law curtailing 
cotton acreage. The press reports that it is “a friendly test case” to be decided 
promptly before the cotton planting season starts in February. N. Y. World- 
Telegram, Jan. 14, 1932. The proceeding indicates the misuse of injunction to obtain 
a declaratory judgment which should, however, be conditioned upon proof of a 
genuine controversy. 

® See 1 Brack, A TREATISE ON THE LAW OF JUDGMENTS (1891) 1; KIScH, 
BEITRAGE ZUR URTEILSLEHRE (1903) 6 et seg.; LANGHEINEKER, Der URTEILSAN- 
SPRUCH (1899) §§ 9-12. 

10 Danner v. Walker-Smith Co., 154 S. W. 295, 298 (Tex. Civ. App. 1912); ~ 
1 Brack, op. cit. supra note 9, at 2; HOLLAND, op. cit. supra note 2, at 363. 

“A judgment upon an issue of pecuniary liability performs its main function 
when it adjudicates the existence or nonexistence of the liability sought to be estab- 
lished.” Symons v. Eichelberger, 110 Ohio St. 224, 236, 144 N. E. 279, 282 (1924). 
A convincing exposition of the fact that courts neither create nor enforce rights, but 
by their judgments certify the fact that rights existed theretofore, merely converting 
a right theretofore unenforceable into one now enforceable, will be found in Gavit, 
supra note 5, at 807. Cf. ZUMSTEIN, Diz FESTSTELLUNGSKLAGE (1916) 5, 13. 
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the law is or has been."’ It is the final determination of the rights 
of the parties in an action’? which distinguishes the judgment 
from all other public procedural devices to give effect to legal 
rights. By so doing, it necessarily confers upon the successful 
party certain powers and privileges, its recording gives an official 
certification to a preéxisting legal relation (or establishes a new 
one on preéxisting grounds),** and it affords authoritative pro- 
tection and guaranty to challenged, endangered, or contested 
rights. But it can not be emphasized too strongly that the execu- 
tion of a judgment is a matter independent of the judicial deter- 
mination and even of the order of the court, and that the enforce- 
ment of the order upon the defendant to do or not to do something, 
if not voluntarily performed, is left to the executive officials of 
the state, and not to the court itself. The court’s function is 
completely performed by determining and deciding the case in a 
form binding upon the parties; and it is the judgment, and not 
the execution, which establishes their rights and constitutes the 
essence of judicial power.* A judgment, as Mr. Black points 
out,*® has in general “ nothing whatever to do with the means of 


enforcing the liability which it declares.” Its declaratory, de- 
terminative, and adjudicatory function is its distinctive charac- 
teristic. 

The coercion or compulsion exerted by a judgment, while essen- 





11 ANDREW, LAw Dictionary 79, citing cases. See quotations assembled in 
Miller v. Miller, 149 Tenn. 463, 480, 261 S. W. 965, 970 (1924). 

12 Conradt v. Lepper, 13 Wyo. 99, 78 Pac. 1, 2 (1904); (1917) 15 R.C. L. 569, 
citing cases. 

13 “*Tts [a judgment’s| rendition is the judicial act by which the court settles 
and declares the decision of the law upon the matter at issue. Its entry is the min- 
isterial act by which enduring evidence of the judicial act is afforded.’” Moore v. 
Toyah Valley Irr. Co., 179 S. W. 550, 552 (Tex. Civ. App. 1915). 

14 “ When adverse litigants are present in court and there is a real controversy 
between them, a final decision rendered in any form of proceeding of which the 
court has jurisdiction is a judgment . . . and the giving of it is a judicial function, 
whether or not execution may follow thereon.” Kariher’s Petition, 284 Pa. 455, 
469, 131 Atl. 265, 270 (1925); cf. Fowler v. Fowler, 61 Okla. 280, 283, 161 Pac. 227, 
230 (1917). “The judgment does not enforce the right; it merely enables it to be 
enforced by the executive.” Gavit, supra note 5, at 808. 

15 Op. cit. supra note 9, at 4. Mr. Black adds: “ Certain consequences do indeed 
flow from it, —as the right to issue execution, the attaching of a lien upon land, — 
but these are no part of the judgment, nor is it concerned with directions for making 
its sanctions effective. It is, as already stated, a bare assertion.” 
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tial to its effectiveness, is not due to a coercive order to act or 
refrain, but to the very existence of the judgment, as a determina- 
tion of legal rights. Many judgments are incapable of, and do 
not require, physical execution. They irrevocably fix, however, 
a legal relation or status placed in issue, and that is all that the 
judgment is expected to do. It is this determination which makes 
it res judicata. 

But most judgments do, in fact, command or order the defend- 
ant to do or refrain from doing something, and it is this command 
or order which has attracted undue attention as if it were the 
essential ingredient of judicial power. It is out of this common 
feature of judgments that the notion developed that, unless the 
coercive arm or compulsion of the court were invoked, there was 
no case for the exercise of judicial power. The determination, not 
the command, is the essence of judicial power; and in our civilized 
communities it is the determination, and not the command, which 
evokes respect, because it is the determination of the societal 
agent appointed to perform that function, and thus irrevocably 
to fix legal relations. 

Up to the middle of the nineteenth century, when the action for 
a declaration of rights and the resulting declaratory judgment was 
adopted in the statutes and judicial procedure of many countries, 
it had been superficially assumed that the sole purpose of an 
action was to compel the defendant to do or refrain from doing 
something. A closer examination of the end and aim of a judg- 
ment disclosed that, even in the absence of statutory authority, 
courts, especially courts of equity, had for generations been ren- 
dering judgments which conclusively determined the rights of 
the parties, in which execution was not demanded or required and 
for which execution was indeed impossible. These included par- 
ticularly the determination of status, the determination of rights 
to property, real or personal, the establishment of certain disputed 
facts, the construction of written instruments. On the Continent, 
this discovery and the official authorization of declaratory actions 
and judgments induced a renewed study of the theory of actions 
and judgments. A variety of classifications of judgments has 
thereupon been suggested. Instead of subsuming declaratory and 
executory judgments under the single rubric of judgments deter- 
mining or declaring a preéxisting legal relation, as does Kisch, 
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several authorities, regarding the purpose to be served by the 
judgment as the criterion of division, distinguish (a) the executory 
judgment — the most common — and (b) the declaratory judg- 
ment.*® Others, and perhaps the great majority, add to these a 
third group (c), the constitutive or investitive judgment,*’ which 
creates a new legal relation. Others still add a fourth class (d), 
the temporary injunction,* which might, however, be deemed 
interlocutory or possibly procedural in character. These judg- 
ments accomplish different purposes and afford varying forms of 
relief, usually optional with the plaintiff. 

Procedure. Procedure is the method established by law for 
the vindication of the rights of person or property accorded by 
substantive law. 

Under the old common law as under the Roman law, the exist- 
ence of a cause of action and of the right of action was determined 
by its recognition and identification in an established procedural 
writ: The existence of the remedy determined the existence of 
the right. But even the flexibility of a chancellor or praetor in ex- 
tending the scope of writs and actios could not meet the demands 
of an advancing civilization, so that the complicated legal relations 
embodied in an expanding substantive law gradually won their 
independence from procedural criteria.*° Procedure became rec- 





16 See the citations to Ott, Plész, Degenkolb and others, in ZuMsTEIN, op. cit. 
supra note 10, at 20. 

17 This Benthamism, whose use may be pardoned, seems more descriptive than 
the term “ titles of right ” employed by SALMonp, oP. cit. supra note 2, at 91. The 
term “right ” here is too uncertain in connotation. The Germans call these judg- 
ments “ constitutive.” Perhaps a more accurate nomenclature might use the term 
“ divestitive ” for those judgments, like the annulment of a voidable marriage or 
dissolution of partnership, which merely terminate an existing status. See Balog, 
Uber das konstitutive Urteil (1907) 34 ZEITSCHRIFT FUR DAS PRIVAT UND OFFENT- 
LICHE RECHT DER GEGENWART 123-68; Holder, Ueber das Klagrecht (1904) 46 
JHERING’s JAHRBUCHER 265, 282, 306; Hellman, Klagrecht, Feststellungsklage und 
Anspruch (1892) 31 id. 79, 90, 114; He~twic, SySTEM DES DEUTSCHEN ZIVIL- 
PROZESSRECHTS (1912) 287; 1 WacH, HANDBUCH DES DEUTSCHEN ZIVILPROZESS- 
RECHTS (1885) 11-12. 

18 Srein (with GAuPP), ZIVILPROZESSORDNUNG (14th ed. 1928-29) Introduction 
to § 253. 

19 The Roman conceptions of the relation between procedure and substantive 
law lasted well into the Middle Ages and were not effectively dissipated in Europe 
until the nineteenth century. Windscheid was the pioneer of emancipation: Di 
ACTIO DES ROMISCHEN ZIVILRECHTS, VOM STANDPUNKTE DES HEUTIGEN RECHTS 
(1856). But the recognition of the Roman error did not become general until 
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ognized in all modern systems as a method provided by the state 
for the assurance, guaranty, and vindication of substantive rights, 
so that in every private action there are two claims — one against 
the defendant based on the rules of private law, the other against 
the state (the courts) for the official confirmation or recognition 
of the disputed right.” 

The purpose of procedure is thus to bring about the public 
guaranty of the reign of law and the private vindication of legal 
rights. It is an essential instrument of social peace. 

In all modern systems, there are certain conditions and pre- 
requisites for successfully invoking the courts’ protection in order 
officially to confirm and certify private rights, disputed or en- 
dangered. These conditions and prerequisites are partly proce- 
dural, partly substantive in character. Among the former are 
(a) the jurisdiction of the court over parties and subject matter, 
(b) the capacity of the parties to sue and be sued, and (c) the 
employment of the proper forms for instituting and conducting 
the action. The lack of any of these requisites disables the court 
from even considering the case. Among the latter are (a) the 
soundness and validity of the complaint or cause of action under 
the rules of substantive law; (b) the subject matter of the com- 
plaint must be capable of legal protection, for example, it would 
exclude passing upon a wager or an intellectual difference of 
opinion not affecting rights of person or property; and (c) the 
party seeking legal protection (plaintiff or defendant) must have a 
sufficient legal interest to invoke the judicial process in his behalf. 
Of these last three, all of which are essential to every action, 
the first is factual, the second and third legal in character. The 
right of action thus arises out of operative facts to which the law 
attaches legal consequences. The legal interest of the plaintiff is 





after Wach’s celebrated monograph, Der FESTSTELLUNGSANSPRUCH: EIN BEITRAG 
zUR LEHRE VOM RECHTSSCHUTZANSPRUCH (1889). Although now almost uni- 
versal (see the authorities on civil procedure listed by ZuMSTEIN, op. cit. supra 
note 10, at 16), the older conceptions still dominate certain publicists who maintain 
that the function of procedure is the creation of concrete private rights. See 
Biilow, Klage und Urteil (1903) 31 ZEITSCHRIFT FUR DEUTSCHEN CIVILPROZESS 
191, 256; cf. Clark, Ancient Writs and Modern Causes of Action (1925) 34 YALE 
L. J. 879; Gavit, supra note 5, at 812. 

20 DEGENKOLB, EINLASSUNGSZWANG UND URTEILSNORM (1877) 1, 9, 26, 323 
Pomeroy, op. cit. supra note 2, § 9; SIBLEY, op. cit. supra note 4, at 14. 
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required throughout the proceeding; the other prerequisites must 
be established only at the beginning of the action. The defendant 
is equally entitled to judicial protection, under similar conditions. 
He has a right as against the state to have the complaint dismissed, 
by reason of the absence of any of the necessary conditions of the 
plaintiff’s right of action or by reason of adequate affirmative de- 
fenses. Theoretically, if the facts are undisputed, the court’s 
judgment ought to be predictable. 

But the law or court has no concern with the motive of the plain- 
tiff for bringing the action. It may be the desire for protection, 
relief, freedom, security, compensation, or revenge and it may be 
induced by doubts or fears, emanating from himself or others. 
The fear of loss or jeopardy and the desire to avoid and escape it 
are common motives of action. But to confuse the motives for 
bringing an action with the legal prerequisites of an action is 
unjustifiable error. 

Judicial protection varies in kind, form, and purpose. The 
action or proceeding may look to an interlocutory order of attach- 
ment, designed to insure execution of a judgment, an order which 
has prerequisites of its own. It may look toa judgment declaring 
the rights — preéxisting or newly established — of the parties, for 
example, with respect to status or property. It may look to the 
execution of a judgment, by securing money damages or specific 
performance or an injunction. The demand for judicial protec- 
tion may possibly seek other objectives. 

The cause of action. Much has been written on the nature of 
the cause of action, especially since the adoption of the codes of 
procedure which have abolished the distinction between actions 
at law and in equity. A great variety of definitions has been pro- 
posed, some narrow and rigid, some broad and flexible.** One 





21 Clark, The Code Cause of Action (1924) 33 Yate L. J. 817, 824; Clark, 
Ancient Writs and Modern Causes of Action (1925) 34 id. 879; Gavit, supra 
note 5; Harris, What is a Cause of Action? (1928) 16 Catir. L. REv. 459; 
McCaskill, Actions and Causes of Action. (1925) 34 Yate L. J. 614; and the 
older writers, such as BLiss, Cope PLeaprnc (3d ed. 1894) § 113; PHitiips, Cope 
PLEADING (1896) § 31; Pomeroy, Cope Remepies (4th ed. 1904) § 347; SIBLEY, 
Tue Ricut To, AND CAUSE FoR, ACTION (1902) 32 et seg. See, especially, CLARK, 
HANDBOOK ON THE LAw oF CopE PLEADING (1928) 75 et seg. See also the follow- 
ing: Brey, KLAGRECHT UND RECHTLICHES INTERESSE (1925) cc. 3, 5; HELLWIG, 
ANSPRUCH UND KLAGRECHT (1910); LANGHEINEKER, op. cit. supra note 9, $4) 
PL6sz, BEITRAGE ZUR THEORIE DES KLAGRECHTS (1880) cc. I, 2. 
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writer suggests that the concept can better be described than de- 
fined.** The commentators differ on the question whether the 
cause of action, the ground upon which the judicial arm can be 
successfully invoked, consists in the defendant’s “ wrong,” in the 
combination of the plaintiff’s “ primary right ” and the defend- 
ant’s “ delict,” in the nature of the relief or remedy sought and 
obtainable, in the right to sue, or in the aggregate of facts giving 
ground or occasion to the courts to afford judicial relief.** 

While it is probable that every plaintiff seeks by his action a 
judicial declaration of his right (in the broad sense) and of the 
defendant’s corresponding duty, it has already been observed that 
the defendant’s “ wrong ” or “ delict ”’ is not an essential element of 
numerous actions. It may also be added that, while the protection 
or vindication of private rights is the raison d’étre of procedure 
and of the remedies sought by its use, the concept of “ primary 
right ” is not so clear as it might seem, or that it is the cause of 
action which gives occasion to the right of action — the privilege 
to invoke judicial protection for the recognition, and hence en- 
forcement, of existing rights. It seems preferable to adopt the 
conception of Dean Clark that the cause of action consists in that 
aggregate of operative facts (including the defendant’s conduct) 
affording ground or occasion to obtain or secure judicial relief of 
some kind.** This definition is flexible enough to accommodate 
new substantive rights (and hence relief) which may be granted 
or recognized by the lawmaking authorities.” But while the 
willingness of the courts to grant some relief may be the criterion 
of the right of action,”® a matter of procedure, and hence of the 





22 Harris, supra note 21. 
°3 A criticism of some or all of these views will be found in the articles cited 
in note 21, supra. 

24 Cope PLeapING 83; Clark, The Code Cause of Action (1924) 33 YALE L. J. 
817, 829. 

25 Among these law-making authorities in practice if not in theory are the 
courts, who, under changing conditions of economic and social relations, occa- 
sionally recognize and give effect to new rights, especially in the law of torts. 
This does not militate against the truth of the general theory that courts neither 
create nor enforce rights ——they recognize them and thus give them official sanc- 
tion, making enforceable what prior thereto was not enforceable. 

26 One must not misuse this term to embrace the “ right ” or privilege to com- 
Mence an action, with or without cause, of which anyone may avail himself if he 
pays the court fees. The term means a right to sue on a claim recognized by the 
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existence of a cause for action, a matter of substantive law, it 
can not be too strongly emphasized that the nature of the relief 
granted, or even the nature of the prayer for relief, has nothing 
to do with the question of the existence of the cause of action.” 
The same group of operative facts may give rise to different reme- 
dies — damages, an injunction, specific performance, a declara- 
tory judgment of the rights of the parties — and actions are often 
described by the remedy or relief they thus seek. Each of thesé 
constitutes a form of relief, optional as a rule with the plaintiff; 
and the selection of one or the other, or of one or more simultane- 
ously, in no way affects the existence of the cause of action.” 
Whether one or another of these remedies shall be granted is 
often a matter of judicial policy, generally guided by precedents; 
but that the grant of any one of them would necessarily presup- 
pose a cause of action can hardly be doubted.” 

A question has, however, been raised whether the action for a 
negative declaration, to the effect that the defendant has no valid 
claim or right against the plaintiff, does not constitute a demand 
for a judgment that the defendant has no cause. of action against 


the plaintiff rather than an affirmation that the plaintiff has a 





courts as valid under substantive law. Cf. Hettwic, KLacrecHT UND KLac- 
MOGLICHKEIT (1905) 25 et seq. 

27 Pomeroy, Bliss, Phillips, and Clark eliminate the element of relief sought 
or obtained as a factor in determining the scope of the cause of action. McCaskill 
and Harris consider it important. Clark, supra note 2, at 829; Harris, supra 
note 21, at 466. The difference lies possibly in the failure to distinguish between 
the existence of relief and the mature of the relief, the former only constituting 4 
factor in the cause of action. 

28 “Since the demand for relief does not constitute a part of the cause of 
action, as from the same cause of action there often arise several remedial rights, 
the singleness of a cause of action cannot be determined by an examination of 
whether different kinds of relief are prayed for or objects sought.” (1906) 23 
Cyc. 283. 

29 It will later be observed that the policy of courts in various parts of the 
world varies materially in the matter of issuing declaratory judgments — some 
making it conditional upon the possibility of also obtaining executory or so-called 
coercive relief (a decree specifically commanding the defendant) (England, before 
1873), some making it conditional upon the impossibility of obtaining executory 
relief (India, and Germany, formerly), some being indifferent to such possibilities 
(England and the United States), and some considering it a matter of ad hoc 
policy in each case. Cf. Russian Commercial & Industrial Bank v. British Bank 
for Foreign Trade Ltd., [1921] 2 A. C. 438; Gray v. Spyer, [1921] 2 Ch. 549: 
In the same country, as has happened in England and in Germany, the policy 
may change at different periods. 
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cause of action against the defendant.*® Inasmuch as by such an 
action for a negative declaration the plaintiff obtains the relief * 
or remedy that he requires, it is not apparent why the court is not 
implicitly recognizing in the plaintiff a right to be free or an immu- 
nity from the defendant’s power to sue; and while such a declara- 
tion would be issued under unusual circumstances only, it does 
establish a cause and hence a right of action in the plaintiff. 
While in these cases no wrong has yet been committed or immedi- 
ately threatened, a condition of affairs is disclosed which indicates 
the existence of a cloud upon the plaintiff’s rights, a cloud which 





80 Guaranty Trust Co. v. Hannay & Co., [1915] 2 K. B. 536. ‘This case, 
which will be referred to again, was brought by the Guaranty Trust Co. in Eng- 
land asking for a declaration that they were not under a duty to repay to 
Hannay & Co. certain moneys that Hannay & Co. had paid on forged bills of 
lading and attached bills of exchange. It was brought under Order XXV, rule 5s, 
of the Supreme Court Rules of 1883, providing that “No action or proceeding 
shall be open to objection on the ground that a merely declaratory judgment or 
order is sought thereby, and the Court may make binding declarations of right 
whether any consequential relief is or could be claimed or not.” The trust com- 
pany wished the declaration in order to get an authoritative determination of the 
English law for use in an American court and to stop vexatious proceedings 
brought against them in the United States by Hannay. The majority of the 
court, Pickford and Bankes, L. JJ., thought the declaration might be issued, 
though they argued that the “legal” “cause of action” in “the proper sense ” 
was in the defendant and not in the plaintiff, and hence raised the inference that 
a plaintiff suing for a negative declaration need not allege a “ cause of action” in 
himself. So the Supreme Court of Pennsylvania suggested that a “ cause of ac- 
tion is not essential to the assumption of jurisdiction in this form of procedure.” 
Kariher’s Petition, 284 Pa. 455, 458, 131 Atl. 265, 268 (1925). This seems er- 
roneous. The conception “cause of action” is too narrowly construed. In dis- 
pensing with the necessity for consequential (coercive) relief, the English Court 
of Appeal was merely giving effect to Order XXV, rule 5. Even though that 
Order itself speaks of “ action or proceeding,” it is questionable whether the court 
was not implicitly recognizing in the (equitable) plaintiff a new (not the tradi- 
tional) independent cause of action arising out of the assertion by the defendant 
of allegedly unfounded claims, and hence a right of action to have the defendant’s 
claims declared void. On the other hand, if “ cause of action” is understood only 
in its traditional, though not accurate, sense, which presupposed some form of 
coercive relief or command, and if this is deemed essential to the issuance of a 
declaratory judgment (Viola School District v. Canada Saskatchewan Land Co., 
3 Sask. L. 498, 499 (1910), following Offin v. Rochford, [1906] 1 Ch. 342), the 
negative declaratory action is practically wiped out and made impossible. War- 
rington, J., who decided Offin v. Rochford, overruled his own views then ex- 
pressed in Burghes v. Attorney General, [1911] 2 Ch. 139; cf. Guaranty Trust 
Co. v. Hannay & Co., [1915] 2 K. B. 536, 561; Sutzer, Die NEGATIVE FEsTSTEL- 
LUNGSKLAGE (1913) (Diss.) 16 et seg.; ZUMSTEIN, op. cit. supra note 10, at 15-16. 

31 See the types of cases discussed in this article. 
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endangers his peace of mind, his freedom, his pecuniary interests. 
This is a tangible interest which the law protects against impair- 
ment, and by protecting it promotes social peace. The plaintiff 
asserts his privilege and immunity from the defendant’s claim or 
potential claim and power — that he is not bound or liable in the 
manner defendant asserts. Substantive law recognizes his privi- 
lege and immunity, and procedure affords him an opportunity to 
vindicate his rights. So long as the courts recognize in the plain- 
tiff an interest for which they will afford him protection by means 
of an action and a resulting judgment, they necessarily admit that 
he has a “ cause” of action and a “ right” of action. The ex- 
pansion in the forms of equitable relief evidenced the fact that 
new interests were taken under the protection of the law and that 
old interests received a protection they did not theretofore enjoy. 
The action for a so-called negative declaration is simply a broad- 
ening of the equitable action for the removal of a cloud from title 
to cover the removal of clouds from legal relations generally, 
under circumstances where the courts believe a useful purpose is 
thereby served. When the issue is clearly a contested one in- 
volving legal interests, it seems immaterial whether the legal or the 
equitable plaintiff (prospective defendant) starts the action. 
Moreover, the plaintiff can express his claim with equal facility 
in an affirmative concept, instead of a negative — instead of 
asserting that he is under no duty, he asserts privilege; instead of 
asserting that he is not liable, he asserts immunity; or he can urge 
the defendant’s duty not to claim (or no-right) or the defendant’s 
disability. The importance of the power to sue on the part of an 
endangered or potentially endangered or disputed possessor of 
rights is that judicial protection may be obtained before the danger 
has ripened into catastrophe and before the other party has com- 
menced suit to enforce his claims. The mere assertion of the claim 
may do the plaintiff material harm and entitle him to a judgment 
establishing the legal truth. Security and certainty in legal rela- 
tions is a matter of public as well as private interest. 


II 


The following examples drawn from practice in the United 
States and elsewhere indicate the types of legal interests that are 
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protected by the declaratory judgment, enabling a plaintiff moved 
by doubt and uncertainty in his legal relations to avoid the result- 
ing peril and insecurity by obtaining an authoritative adjudication 
of his rights, before risking disaster either by acting on his own 
guess concerning his rights or by not acting because of fear of 
consequences. The necessity for acting at one’s peril should be 
limited so far as conveniently possible. Citizen and community 
thereby avoid the danger and disadvantage of irretrievable loss, 
as well as prejudicial suspense and dilemma. 

While by no means the only function of the declaratory judg- 
ment, one of its major purposes is to afford relief from uncertainty 
and insecurity.** The New York Court of Appeals has remarked 
that “ the general pu=pose of the declaratory judgment is to serve 
some practical end in quieting or stabilizing an uncertain or dis- 
puted jural relation either as to present or prospective obliga- 
tions.” ** This function was picturesquely described some years 
ago by Congressman Gilbert of Kentucky: “‘ Under the present 
law you take a step in the dark and then turn on the light to see 
if you stepped into a hole. Under the declaratory judgment law 
you turn on the light and then take the step.” ** 

The effort to avoid a threatened or impending danger or risk 
may involve contractual or non-contractual legal relations. 
Equity is already familiar with numerous types of actions in 
which the aid of a court is sought and given to remove, by mere 
declaration, a cloud from the title and to quiet the title to prop- 
erty. The practice of instituting an action for a declaratory judg- 
ment has identical purposes in a wider field by quieting challenged 
and doubtful rights with respect to property or other relations, 





32 See Kan. Acts 1921, c. 168, §6, Rev. Star. ANN. (1923) 60-3132. “Its 
purpose is to afford relief from the uncertainty and insecurity attendant upon 
controversies over legal rights, without requiring one of the parties so to invade 
the rights asserted by the other as to entitle him to maintain an ordinary action 
therefor.” See also Ky. Laws 1922, c. 83, Copes (Carroll, 1927) § 639a-10, and 
declaratory judgment statutes in other states. 

38 James v. Alderton Dock Yards, Ltd., 256 N. Y. 298, 176 N. E. 401 (1931). 
Chief Judge Cardozo has said: “I have been impressed on numerous occasions 
with the belief that it has supplied a useful expedient to litigants who would 
otherwise have acted at their peril, or at best would have been exposed to har- 
rowing delay.” Letter, April 20, 1928, Hearings, United States Senate, on H. R. 
5623, to amend the Judicial Code, April 27, 1928, p. 55. 

84 69 Conc. REc. 2108 (1928). 
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so as to enable business and transactions to proceed with security 
and without peril. The dispute between the parties as to their 
respective rights having arisen, the disquieted, threatened, or chal- 
lenged party, instead of acting first on his own view of his legal 
tight — thereby destroying an established relation and economic 
fabric — institutes against the adverse party an action, by com- 
plaint or, in England, by originating summons, asking for a 
declaratory judgment in the plaintiff’s favor that he is privileged 
to enjoy the right he claims or to undertake the action he proposes, 
and that the defendant has no right to interfere. The issue is 
the same as it would be if the act had been done or the alleged 
right exercised first, but much social and economic damage is 
avoided by bringing the suit before doing the act. Naturally, the 
court is careful to verify the fact that the controversy is a real 
and genuine one, that the parties have an active and immediate 
interest in its determination, and that the judgment of the court 
will finally decide and end the controversy. 

While the types of cases which have been presented to the 
courts are innumerable, there are certain among them which have 
occurred with sufficient frequency to warrant special attention. 
Those which arise out of contracts are perhaps the most numerous; 
the action for a declaratory judgment in these cases serves, as a 
rule, to avoid, on the plaintiff’s part, a breach of contract and the 
resulting damages, apart from other effects of acting mistakenly 
and rashly on his own view of his rights. 


Contested Contractual Privileges 


It frequently happens that a party to a contract contends that he 
is privileged to act in certain ways under the contract, and is about 
to doso when his right is challenged, either by another party to the 
contract or by a third person in interest. The challenge or denial 
of his claimed privilege constitutes a cloud upon his right to act. 
He may (1) desist from the proposed act, (2) undertake it not- 
withstanding the adverse claim, or (3) he may seek to remove 
the cloud before acting by suing for a declaration of his privilege 
to act as proposed or of the no-right of the defendant to inter- 
fere with, deny, or challenge him. If he undertakes the proposed 
act without testing the validity of the challenge, both he and the 
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other parties to the proposed transaction run the risk of breaking 
contracts, or committing torts, or violating statutes, to the general 
detriment of all concerned. The sensible procedure, therefore, is 
for the plaintiff, about to exercise his claimed and challenged 
privilege, to summon the adverse parties into court as defendants 
and ask a declaration of his privilege to undertake the act pro- 
posed. For the court, this usually involves merely a construction 
or interpretation of the contract. By a determination of the issue 
the plaintiff is then certain of his right and can act accordingly, 
while having avoided the risks of damages, forfeiture, or other un- 
toward consequence which his mistaken action would have en- 
tailed. Or instead of waiting to be sued on the contractual claim 
of another, he may, as equitable plaintiff, ask a declaration that 
the defendant has no claim against him, so that he may thus 
breathe freely again. This was the substance of the celebrated 
case of Guaranty Trust Co. v. Hannay & Co.*° 

Among the more interesting cases of this type are those in which 
some third person claims that the contracting party is barred from 
proceeding as he proposes, and thus, hanging to his coat tails, cre- 
ates doubt and uncertainty for the contractor. To get rid of the 


challenge, the contractor sues the challenger or the other party to 
the contract, for a declaration of his privilege to act as he proposes. 
Thus, a prospective vendor may claim the privilege of making a 
sale and conveying a good title, without seeking the consent of 
some challenging legatee, or public authority, or other party claim- 
ing an interest.*° Trustees and fiduciaries of all kinds frequently 





85 [1915] 2 K. B. 536. 

36 Mendel v. Congregation Adath Israel, 213 Ky. 371, 281 S. W. 163 (1926) 
(congregation seeks declaration of its power to convey cemetery to city for park 
purposes, notwithstanding defendant’s objection to removal of remains of her 
grandfather. Defendant’s rights not passed on, only power to convey upheld). Or, 
seeking to escape the duty to convey, he may claim that he is not required to com- 
plete the sale, without the mortgagee’s consent, as defendant asserted. Dillon v. 
Hills, 29 N. Z. 355 (1909); Petroleum Exploration, Inc. v. Superior Oil Corp., 232- 
Ky. 635, 24 S. W.(2d) 259 (1930) (privilege of selling assets in Kentucky, without 
consent of three-quarters of its shareholders. Proposed purchaser defendant 
doubted) ; In re Wm. Thomas & Co., Ltd., Thomas v. Sully, [1915] 1 Ch. 325 
(that plaintiff corporation privileged to sell part of its business, free from adverse 
claims of shareholders) ; In re Hone & Parker’s Contract, [1922] 2 Ch. 424 (vendor 
seeks declaration that consent to sale, as claimed by purchaser, was not necessary) ; 
North British Ry. v. Birrell’s Trustees, [1918] Sess. Cas. 33, 47 (plaintiff obtained 
a declaration that defendant had no right to object to plaintiff’s leasing certain 
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make use of the declaratory judgment to obtain a determination of 
their privilege to sell, mortgage, or in other ways to deal with the 
trust property, notwithstanding the challenge, and free from the 
claim of an adverse party. 

An interesting instance of an effort to secure, in advance of 
hazardous refusal to perform, an interpretation of a contractual 
obligation, occurred in Utica Mut. Ins. Co. v. Glennie.** The 
president of the Falls Equipment Co., having been injured in a 
company automobile and having sued the company for damages — 
after refusal of compensation because he was not an employee — 
requested the plaintiff insurance company to defend the action 
under the insurance policy. Thereupon the insurance company 
brought an action for a declaration that they were under no duty 
to defend under the policy, inasmuch as the president was not an 
employee. Such a declaration, if granted, would have clarified 
the legal position for all concerned, the injured president, the com- 
pany, and the insurer. The declaration was denied on the merits, 
because, under the policy, the liability of the insurer was deemed 
to be increased if an officer was injured. 

Not widely different is a striking action brought by the receiver 
of an insured insolvent tortfeasor railroad against an insurer who 
disclaimed liability under the policy on the ground that it was not 
liable until the insured railroad had paid at least $25,000 on judg- 
ments against it.** The railroad had been sued for negligence 
in several actions, and thus far had suffered a judgment of only 
$7,500; but four other negligence actions were pending which 
might easily carry the liability over the $25,000 limit. The re- 
ceiver sought a declaration that the insurer would be liable for 
amounts in excess of $25,000, notwithstanding the fact that the 
railroad was unable to pay the first $25,000 in judgments. In 
quoting from an earlier opinion that “the most fruitful field for 
the use of this form of relief is in the construction of written 
instruments,” the court said: 


“Tt would be difficult to think of a situation wherein the purpose 
behind section 473 of the Civil Practice Act could find better vindication 





lands. Speaking of this negative declaration, Lord Dunedin said: “ One great merit 
of the Scottish action of declarator is its elasticity ”). 

87 132 Misc. 899, 230 N. Y. Supp. 673 (1928). 

88 Post v. Metropolitan Casualty Ins. Co., 227 App. Div. 156, 237 N. Y. Supp. 64 
(1929), aff'd, 254 N. Y. 541, 173 N. E. 857 (1930). 
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than the very situation we have here. One plaintiff has already re- 
covered $7,500. There are left four negligence actions yet to be tried, 
to be followed, if the plaintiffs succeed in recovering over $17,500, in 
the aggregate, by four actions against this defendant pursuant to section 
109 of the Insurance Law. At least one of these latter four actions 
will have to be tried as a test case. That makes five actions to be tried, 
four of which are of a kind that requires days to try. None of them 
need be, or likely will be, tried if defendant is vindicated in its claim 
as to the construction to be given the policy, and this issue is so nar- 
row it can be tried in a few minutes.” *° 


Several claims of contractors, subcontractors, sureties, and 
others having been made upon a town and property owners, aris- 
ing out of improvements which had to be paid for by bonds 
serviced by taxation, the town, uncertain of its obligations, brought 
an action — on its own and on certain property owners’ behalf — 
against the several claimants in order that it might have its lia- 
bility determined, levy the necessary taxes, and issue appropriate 
bonds. Said Judge Rodenbeck: “ It seems proper . . . under 
this practice to determine in this form of action which one of the 
plaintiffs is liable, if at all, and the extent of such liability, and the 
rights and liabilities of the defendants among themselves, so that 
the total expense of the improvement may be determined, the 
assessment levied, and the bonds issued.” *° 

In a case in Germany, a former partner who had agreed not to 
engage in a competing business for ten years, under a stipulated 
penalty for breach, sought a declaration against his former part- 
ners that he was privileged to work as an employee without paying 
the penalty.** 

In all these cases it is the plaintiff’s doubts or fears, and the 
doubts or fears of others, as to the legality of the claim of privilege 
or as to the consequences of the contemplated act, which give the 
plaintiff that legal interest in a judicial determination which makes 
the case justiciable. 





39 227 App. Div. at 158-59, 237 N. Y. Supp. at 67. 

40 Town of Greece v. Murray, 130 Misc. 55, 57, 223 N. Y. Supp. 606, 608 
(1927). See a multipartite action in A. E. Joy Co. Inc. v. New Amsterdam Casualty 
Co.,.98 Conn. 794, 120 Atl. 684 (1923). 

#1 R. G. Z. 40, 97 (1897). He also sought a declaration that he was privileged 
to establish his own business or become a partner in one by paying the stipulated 
penalty. 
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Although arising under the construction of a will, the action 
of Brokaw v. Fairchild *’ might as readily have arisen under a 
deed. The plaintiff, a life tenant of an old-fashioned New York 
residence, sued the remaindermen and trustee for a declaratory 
judgment that he was privileged to demolish the building, which 
had become outmoded in that neighborhood, and to erect an apart- 
ment house which would pay an income for the benefit of all con- 
cerned. The defendants contended that such demolition would 
be waste, that the other members of the family had received resi- 
dences in the neighborhood, and that it would spoil the plottage 
value of the property. In denying the declaration sought, the court 
saved the plaintiff from the danger of acting on his own mistaken 
view of his rights, and removed all uncertainty from the legal 
position of all parties. 

In numerous cases of construction of contracts, one party, be- 
fore acting on his own interpretation of his disputed rights and 
privileges, seeks the prior assurance of a judicial determination. 
Among these are cases in which the plaintiff asserts that the con- 
tract is not binding on him, and that he is privileged, therefore, to 
do what he proposes,** or that he is privileged to rescind or ter- 
minate it by virtue of the defendant’s alleged breach,“ or for other 
reasons.*® The plaintiff thereby avoids the risk of first acting on 


42 135 Misc. 70, 237 N. Y. Supp. 6 (1929). 

43 Bacchus Marsh Concentrated Milk Co. v. Nathan, 26 C. L. R. 410 (1919) 
(that defendant disabled from enforcing certain covenant against plaintiff, and that 
plaintiff is privileged to do certain things) ; Steinberg v. Cohen, [1930] 2 D. L. R. 
916 (that chattel mortgage by plaintiff to defendant is invalid) ; Mayor of Feilding 
v. Feilding Gas Co., 30 N. Z. 298 (1911) (whether contract binding and whether 
plaintiff privileged to establish separate lighting system). 

44 Ufa Films, Inc. v. Ufa Eastern Division Distribution, Inc., 134 Misc. 129, 234 
N. Y. Supp. 147 (1929) (plaintiff’s share in contract with defendant was to be 
50% of moneys paid by exhibitors, subject to payment of advance royalties. Plain- 
tiff claimed that 50% was in addition to royalties, which defendant denied. There- 
upon plaintiff, claiming breach, threatened to terminate, but instead brings action 
for declaration of privilege to terminate. Held, for defendant); Tattersall v. 
Sladen, [1928] 1 Ch. 318 (that plaintiff was privileged to terminate by defendant's 
omissions) ; Rechtsprechung des Arbeitsrechts (Potthoff) 1914-27, No. 967 (that 
defendant had given plaintiff grounds for termination of contract) ; Reichsarbeiter- 
gericht, Dec. 18, 1929, Bensheimer VII, 512 (that contract of trade associations with 
employees not binding on plaintiff). 

45 Bell v. Scott, 30 C. L. R. 387 (1922) (plaintiff purchaser’s privilege to rescind 
for defective title); Toohey v. Gunther, 41 C. L. R. 181 (1928) (that defendant 
vendor had no right to rescind and retain deposit, but that plaintiff vendee was s0 


privileged). 
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his own assumption that he is not bound or is privileged to rescind 
or terminate, only to find, perhaps, in a subsequent suit for 
damages brought against him, that he was wrong. 

On the other hand, the plaintiff may sue for a declaration that 
he has not defaulted, thus avoiding the threatened consequences 
of an alleged breach.*® 

Specific privileges under a contract are frequently claimed be- 
fore their exercise is attempted. If their exercise is sustained 
as permissible under the contract, the plaintiff has the assurance 
that he is not subject to damages or penalties for breach. If their 
exercise is not sustained, the plaintiff has a warning of the conse- 
quences that will follow breach and has avoided the penalties which 
his ill-advised acts would have entailed. The dispute usually arises 
out of a difference of interpretation or construction of the terms 
of a contract, the open or potential breach of which is definitely 
avoided by a suit on the disputed issue before, rather than after, 
exercise of the claimed privilege. Apart from the penalties, for- 
feitures, and sanctions thus averted, the economic fabric of the 
contract itself has been saved from destruction, for after breach 
and a suit for damages it is often impossible to patch again and 
reinstate the sundered relations. 

Thus, declarations have been sought that the plaintiff was privi- 
leged to work as an employee, notwithstanding an agreement 
against entering into competing business,*’ to use a market free 
from competition,** to raise the price of admission under a lease 
without the landlord’s consent,** to regulate the right of members 
of an underwriter’s association to charge fees and perform serv- 
ices for outsiders,°’ to change the terms of insurance policies, 
thereby diminishing and altering the rights of old members of the 
association,” to provide funds for unions other than the plaintiff 





46 Bray v. Kuch, 28 N. Z. 667 (1909) (plaintiff denies default and defendant’s 
exercise of resulting powers). 

47 R. G. Z. 40, 97 (1897). See also Wanek v. Thols, [1928] 1 D. L. R. 873, 
2 id. 793 (that plaintiff is privileged to enter caveat against defendant’s breach of 
contract to refrain from competing business [W’s business claimed to be H’s]). 

48 Morpeth Corp. v. Northumberland Farmers’ Auction Mart Co., [1921] 2 Ch. 
154. 

49 In re Dott’s Lease, Miller v. Dott, [1920] 1 Ch. 28r. 

50 Buffalo Ass’n of Fire Underwriters v. Noxsel-Dimick Co., 141 Misc. 333 
(1931). 

51 United Order of Foresters v. Miller, 178 Wis. 299, 190 N. W. 198 (1922) 
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union,” to make different restrictions to different purchasers of 
land in the same development,’ to remove buildings,” to retain 
a ship until repair liens are paid,” to inspect books of the defend- 
ant union, of which plaintiff is a member,” to repay a debt, free of 
excessive interest.” 

On the other hand, the existence or validity of the plaintiff’s 
privileges may be brought to determination in the form of a demand 
for a negative declaration that the defendant has no right to do 
some particular act, diminishing or endangering the rights of the 
plaintiff. This simply reverses the rdles of defendant and plain- 
tiff, in that the prospective defendant anticipates his defense by 
instituting the action as equitable plaintiff, asserting that the pro- 
spective plaintiff, the equitable defendant, has no right to maintain 
a claim or to do the act done, threatened, or proposed, which would 
injure the plaintiff. Thus, he may claim that the defendant has 
no right to demand money or salary,” to reduce the plaintiff’s 
salary,” to discharge the plaintiff from employment,” to interfere 





(plaintiff claims the members’ rights are not vested). The obverse of this issue 
occurred in Grainger v. Order of Canadian Home Circles, 31 Ont. L. R. 461 (1914), 
33 Ont. L. R. 116 (1915), where beneficiary, over 70, seeks declaration that by-law 
changing his vested benefits is invalid. Declaration issued but injunction denied. 

52 In re National Union of Seamen, [1929] 1 Ch. 216 (the defendants were 
members of the union who claimed that the proposed act was ultra vires). 

58 Bristol v. Woodward, 251 N. Y. 275, 167 N. E. 441 (1929). 

54 Premier Dairies, Ltd. v. Garlick, [1920] 2 Ch. 17 (lessee claimed benefit of 
special statutes). 55 The Countess, [1921] P. 279, [1922] P. 4r. 

56 Dodd v. Amalgamated Marine Workers’ Union, [1923] 2 Ch. 236, [1924] 1 
Ch. 116. 57 Kruse v. Seely, [1924] 1 Ch. 136. 

58 Cloverdale Union High School Dist. v. Peters, 88 Cal. App. 731, 264 Pac. 273 
(1928) (that defendant has no right to claim salary under alleged contract) ; Burgis 
v. Constantine, [1908] 2 K. B. 484 (that defendants have no claim upon plaintiff’s 
shares of stock, arising out of alleged mortgage created by transferee for limited 
purpose) ; Reichsarbeitergericht, March 1, 1930, Bensheimer IX, R. A. G. 31 (that 
defendant has no further claim against plaintiff, on account of reduced work) ; 
Soergel, Jahrbuch des Verwaltungsr. IV, 653 (no-right to demand reimbursement 
of costs of street). 

59 Schedlich v. Commonwealth, 38 C. L. R. 518 (1926). In connection with 
such salary problems, see also Meek v. Port of London Authority, [1918] 1 Ch. 415, 
[1918] 2 Ch. 96 (employer’s duty to pay income tax). Employer may use the 
declaratory judgment to establish the proper basis of computation of salary: S. J. & 
E. Fellows, Ltd. v. Corker, [1918] 1 Ch. 9; Patent Castings Syndicate, Ltd. v. 
Etherington, [1919] 1 Ch. 306, [1919] 2 Ch. 254. 

60 R. G. 91, 27 (1917) (no right to discharge and plaintiff’s right to future 
payments of salary) ; Reichsarbeitergericht R. A. G. 99/29, Bensheimer VII, 162. 
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with the plaintiff in the enjoyment of a franchise,” to exclude the 
plaintiff from drilling on defendant’s land,** to rescind a contract 
of sale,** or to take other action violative of the plaintiff’s rights 
under a contract.** In many of these cases injunction will not 
lie, yet it is extremely important that the disputed claim be settled 
and the plaintiff’s rights quieted. In some of these contested 
claims, the plaintiff demands stabilization or protection for rights 
endangered by the defendant’s claim, rather than escape from any 
pending or potential liability. 


Escape from Contractual Obligations 


The hectic pace and rapidity of change in modern life have their 
influence upon contracts by creating, through the events of nature 
or statute, new conditions which the parties could not have had in 
contemplation. In long-term contracts the mere effect of the 
passage of time is productive of changed conditions which alter 
the effect or purpose of contractual obligations. Again, acts done 
by one of the parties may be deemed by the other as effecting a 
release from the obligation; or it may be claimed that conditions 
alone justify release, either because the contract was originally 
void or voidable or has since by circumstance become unenforce- 
able. In all these cases it would be hazardous for the party claim- 
ing release to act upon his own assumption of his rights, refuse 
further to perform, and thereby invite an action for damages. In 





Earl of Dysart v. Hammerton & Co., [1914] 1 Ch. 822. 

62 Equitable Gas Co. v. Smith, 13 D. & C. 616 (Pa. 1929). P 

63 Buyer sues: Proctor v. Pugh, [1921] 2 Ch. 256 (seller’s compliance with 
statutes) ; In re Des Reaux and Setchfield’s Contract, [1926] 1 Ch. 178 (seller’s 
notice of rescission void) ; Toohey v. Gunther, 41 C. L. R. 181 (1928) (seller had 
not disclosed bond restricting scope of hotel’s purchasing powers). 

Seller sues: Hannan v. Wilson, 101 N. J. Eq. 743, 139 Atl. 165 (1927) (default) ; 
In re Spencer and Hauser’s Contract, [1928] 1 Ch. 598 (seller claimed sufficient 
answer as to his representative status) ; Dillon v. Hills, 29 N. Z. 355 (1909) (ex-. 
change). 

64 Piercy v. Louisville & Nashville R. R., 198 Ky. 477, 248 S. W. 1042 (1923) (to 
shift plaintiff from day run to night run); Hillman v. Commonwealth, 35 C. L. R. 
260 (1924) (employee sues to establish that his hours of work should not exceed a 
stated number per week without payment of overtime); Grainger v. Order of 
Canadian Home Circles, 33 Ont. L. R. 116 (1915) (to change by-laws of benefit 
association to plaintiff’s disadvantage) ; Brylinski v. Inkol, 55 Ont. L. R. 369 (1924) 
(to change name and purposes of private society). 
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the case of long-term contracts, such precipitate action might be a 
disastrous gamble. To escape from such risks and their painful 
consequences by obtaining an authoritative determination of one’s 
rights before acting is one of the principal functions of the action 
for a declaratory judgment. 

Such cases had a striking illustration during the World War. 
English companies bound by long-term contracts to supply raw 
materials to German firms sought by declaration to determine 
whether they were still bound to supply the material after the War 
was over, that is, whether the War had merely suspended the obli- 
gation or had terminated it. Upon the answer to that question 
their plans for post-war business would to a considerable degree 
be dependent. Parliament had assisted this judicial function by 
providing in the Legal Proceedings against Enemies Act, 1915, that 
a British subject or corporation might claim a declaration against 
an enemy subject or corporation, provision being made for substi- 
tuted service, “ as to the effect of the war on rights or liabilities 
under a contract entered into before the war.” The English courts 
frequently held that the effect of the War was to terminate the 


contract, whereupon the plaintiff knew that he was protected 
against an action for breach and could thereupon make commer- 
cial plans accordingly. 

The effect of a statute is often to create new conditions which 
materially alter the position of the parties to a contract and place 





65 Contracts terminated by state of war: Ertel Bieber & Co. v. Rio Tinto Co. 
Ltd., [1918] A. C. 260; Zinc Corp., Ltd. v. Hirsch, [1916] 1 K. B. 541; Distington 
Hematite Iron Co. Ltd. v. Possehl & Co., [1916] 1 K. B. 811; Jager v. Tolme & 
Runge & London Produce Clearing House, Ltd., [1916] 1 K. B. 939 (that the con- 
tract incapable of performance by war embargo); Clapham S. S. Co. Ltd. v. 
Handels-En Transport-Maatschappij Vulcaan of Rotterdam, [1917] 2 K. B. 639; 
Johnson v. Sargant & Sons, [1918] 1 K. B. ror (subject matter of contract requisi- 
tioned by controller) ; Central India Mining Co. Ltd. v. Société Coloniale Anversoise, 
[r920] 1 K. B. 753; Orconera Iron Ore Co., Ltd. v. Fried-Krupp, Aktien-Gesell- 
schaft, 118 L. T. R. 237 (1918). 

Partnership terminated by state of war: Hugh Stevenson & Sons, Ltd. v. Aktien- 
gesellschaft fiir Cartonnagen-Industrie, [1918] A.-C. 239 (partnership declared 
terminated and right of German partners to share after the war in profits declared). 

See also Jn re Continental C. & G. Rubber Co. Proprietary, Ltd., 27 C. L. R. 194 
(1919) (effect of war on contracts shown in claims on winding up under Trading 
with the Enemy Acts); Leipziger Ztsch. 19, 482, Soergel, 1919, p. 233 (that 
plaintiff’s obligation to deliver after the war is extinguished by complete change of 
conditions). 
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them in doubt and uncertainty as to their legal relations. A notable 
case of this kind occurred in Pennsylvania. The plaintiff trust 
company had in February, 1923, leased to defendant P, who sub- 
leased to defendant motor company, a three-story, non-fireproof 
building used for a garage. A clause in the lease required the 
lessor, in the event of fire, to abate the rent until the premises 
were completely rebuilt and placed in tenantable condition. In 
May, 1923, a statute was enacted prohibiting the erection for 
garage purposes of any building not of fireproof construction if 
more than two stories high. In 1927 fire destroyed the old build- 
ing. The lessor offered to construct a three-story building like the 
original, or a two-story, fireproof building at the lease rent. The 
defendant declined the former, as it would not be permitted by law 
to use it for a garage, and declined the latter unless the rent were 
reduced. It demanded instead a three-story, fireproof building, 
which the plaintiff claimed would cost a prohibitive sum and could 
only be considered on a great increase in rent. The impasse was 
complete. The plaintiff thereupon brought an action for a con- 
struction of the lease and a declaratory judgment that by its offers 
it had complied with its obligation under the lease as a condition 
necessary to restore the duty to pay rent and that the defendant’s 
refusal to accept operated as a termination and forfeiture of the 
lease. The Supreme Court of Pennsylvania, in sustaining the posi- 
tion of the plaintiff, said: 

“Tn a case like the present, by proceeding according to the Declara- 
tory Judgments Act, the parties avoid the necessity of first actually 
erecting a building in order to be in a position to obtain a judicial con- 
struction of their respective rights and liabilites. The lessor . . . can 
have it judicially declared whether, under the governing rules of law, 
the structure tendered meets the requirements of the situation, and, if 
erected, would oblige the lessee, or the subtenant, to recommence 
payment of the rent named in the contract of lease. Lessor can also 
have a further declaration as to its rights consequent upon a refusal 
by defendants to accept the kind of a building tendered; and this latter’ 
declaration must be, as found by the court below, that the lease is at an 
end and plaintiff can repossess itself of the demised premises. 

“A prime purpose of the Declaratory Judgments Act is to render 
‘practical help’ in ending controversies such as the one now before 
us: Kariher’s Petition (No. 1), 284 Pa. 455, 471. Had defendants, in- 
stead of refusing the offers of plaintiff, simply taken the position that, 





818 HARVARD LAW REVIEW 


according to their understanding of the law applicable to the admitted 
facts, the building tendered would not give them what they were en- 
titled to under the lease, and, on that state of affairs, asked for a declara- 
tory judgment, or joined with plaintiff in asking for such a judgment, 
their respective rights might have been judicially declared. Then, after 
such a determination of the governing principles of law as we have here 
made, plaintiff could either have erected the proposed three-story build- 
ing, and insisted on payment of rent for the balance of the term named 
in the contract of lease, or, in place of actually building, plaintiff could 
have given defendants notice that its offer to build was still open; if, 
under these circumstances, defendants had persisted in their refusal, 
plaintiff could have accepted such refusal as an abandonment of the 
lease. In other words, had the parties seen fit, they could have had the 
help of a judicial declaration of their respective rights and liabilities 
before taking a definite stand amounting to ultimatum on each side and 
asking for a declaratory judgment on that state of fact.’ ® 


In a Kansas case the plaintiff school district claimed release 
from a written guaranty to provide school rooms, because the legis- 
ture had by the creation of a community high school relieved much 
property from taxation and by this change of conditions justified 
the plaintiff’s release.*’ So the obligee under a contract may claim 
release from performance because of frustration by supervening 
governmental order. 

An interesting group of cases arises out of the effort of one of the 
parties to a contract to secure a declaration of his release from its 
obligations, because the other party has taken some action which 
the petitioner regards as making it void or voidable or no longer 
binding upon him. The risk of acting upon his own belief that he 
is discharged from further performance is apparent, for he at once 
exposes himself to a suit for damages or specific performance, or 





66 Girard Trust Co. v. Tremblay Motor Co., 291 Pa. 507, 524-25, 140 Atl. 506, 
512-13 (1928); cf. Young v. New Zealand Ins. Co., 29 N. Z. 50 (1909) (where 
plaintiff had refused to furnish plans for reconstruction by insurer of destroyed 
wooden building and then sought declaration of his duty to furnish plans prior to 
insurer’s election to reinstate. The declaration was granted because failure to have 
a determination on the duty might cause loss of remedy). 

67 School Dist. No. 19 of Sheridan County v. Sheridan Community High School, 
130 Kan. 421, 286 Pac. 230 (1930). 

68 Direct U. S. Cable Co. v. Western Union Tel. Co., [1921] 1 Ch. 370 (that 
plaintiff was disabled from repairing leased cable, by admiralty prohibition, and 
hence escaped penalty) ; Waiwera Co-op. Dairy Co. Ltd. v. Wright, Stephenson & 
Co. Ltd., [1917] N. Z. 178 (plaintiff released, because Government had requisitioned 
the material to be supplied). 
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perhaps to forfeiture or other drastic sanction. By proceeding first 
to submit the dispute to judicial determination of his rights in 
the premises, he avoids that hazard and is assured of his rights 
before acting. A leading case of this kind is the English case, 
Société Maritime et Commerciale v. Venus Steam Shipping Co., 
Ltd.® Here the plaintiffs had undertaken by contract to load ore 
on steamers to be furnished by one L, the alleged assignor of the 
defendants, for five years. The plaintiffs contended that there 
was no valid assignment to the defendants, that Z was not the de- 
fendants’ agent, and that there was no novation. As the original 
contract had over a year still to run, and as plaintiffs did not wish 
to break it and subject themselves to an action for damages, they 
availed themselves of the valuable privilege of seeking from the 
court a declaration that the contract was no longer binding on 
them. In making the declaration sought, Judge Channell re- 
marked: 


“ Showing the necessity of a decision upon it, I think they are en- 
titled to a declaration as to whether or not the contract is binding upon 
them. They are not bound at their peril to refuse to perform it and 
then to be liable to heavy damages for not performing it for the space 
of the next year and a half. If they are wrong, they would be liable for 
damages down to the time of the judgment of the Court while they 
are refusing to perform; but upon the Court saying that they were 
bound, they would then say: —‘ We will now go on with it for the 
remainder of the time.’ I think that is a sufficient reason [for making the 
declaration ].” 7° 


So, a plaintiff often claims release from a contract by way of 
anticipatory defense on the ground that the contract was obtained 
from him by fraud or misrepresentation,” or that it was ultra vires 





69 g Com. Cas. 289, 291 (1904). 

70 See also West Ham Corp. v. Sharp, [1907] 1 K. B. 445; Pedersen v. Had- 
dock, [1917] N. Z. 684 (plaintiff employer under a building contract claimed 
declaration [by special case] that defendant contractor had no-right to compensa- 
tion thereunder, when, after stopping work because of plaintiff’s refusal to make 
payments, he demanded interest on arrears and compensation) . 

"1 Tofts v. Pearl Life Assur. Co. Ltd., [1915] 1 K. B. 189 (assured seeks declara- 
tion that policies were obtained from him by fraud of defendant’s agent, alleging 
falsely that plaintiff had insurable interest) ; Hulton v. Hulton, [1916] 2 K. B. 642 
(declaration sought by married woman that she was not bound by certain contract 
of separation obtained from her by fraud; to the same effect, Slingerland v. Slinger- 
land, 109 Minn. 407, 124 N. W. 19 (1910); Haskew v. Equity Trustees, etc., 27 
C.L. R. 231 (1919) (plaintiff seeks declaration that transfer of his property to de- 
fendant, for daughter, had been procured by fraud); Attorney General of N. S. 
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the plaintiff,’* or because the debt or obligation was canceled or 
terminated by the defendant’s own act," or because the plaintiff’s 
own act had discharged his obligation to the defendant,"* or because 
of aclaim by the defendant deemed by the plaintiff to vary the con- 
tract,”* or because of some change made in the contract relation by 
the acts of the defendant or others.” 





Wales v. Peters, 34 C. L. R. 146 (1924) (Government contract alleged obtained by 
defendant by fraud, and Government relieved from obligation); De Chateau v. 
Child, [1928] N. Z. 63 (plaintiff sues to establish that mortgage given to defendant, 
who sought to exercise power of sale, was wrongly obtained) ; Harris v. Richardson, 
[1929] N. Z. 668 (that plaintiff’s sale to defendant money-lender at low figure was 
void for undue influence). 

In this category are actions by insurance companies to declare the invalidity of 
policies obtained by fraud, sometimes before any loss has occurred; or by those 
prospectively liable under negotiable instruments. Commercial Mut. Life Ins. Co. 
v. McLoon, 14 Allen 351 (Mass. 1867) ; Globe Mut. Life Ins. Co. v. Reals, 79 N. Y. 
202 (1879). In the English cases of Brooking v. Maudslay, Son & Field, 38 Ch. D. 
636 (1888), and Honour v. Equitable Life Assur. Soc., [1900] 1 Ch. 852, the declara- 
tions were refused, on the ground that the company should not thus anticipate its 
defense, which it might be in a better position to assert after the beneficiary sues on 
the policy. The ground is not convincing. To a similar effort to have the policy 
declared void in equity after the loss had occurred, but before suit by the beneficiary, 
the Connecticut Supreme Court, reversing the lower court which had sustained the 
action as valid under the Declaratory Judgments Act, held that it was to be dealt 
with as the company had elected, and that equitable relief was inappropriate, ap- 
parently inferring that it might have been brought under the Declaratory Judgments 
Act. Aetna Life Ins. Co. v. Richmond, 107 Conn. 117, 139 Atl. 702 (1927). 

72 Tataurangi Tairuakena v. Carr, [1927] N. Z. 240, 688. 

73 Tozer v. Viola, [1918] 1 Ch. 75 (lessee claims declaration that lease was ter- 
minated) ; Tattersall v. Sladen, [1928] 1 Ch. 318 (plaintiff dentist obtained declara- 
tion that partnership agreement with defendant was dissolved by defendant’s failure 
to pay dues to Dental Board) ; Bakker v. Winkler, [1929] 4 D. L. R. 107 (plaintiff 
claims that contract was terminated and discharged, and that plaintiff was under 
no duty to grant sublease) ; R. G. Z. 74, 292 (1910) (purchaser, after his right to 
cancel had expired, claimed declaration that he does not owe vendor money due, 
because of breach of warranty of condition) ; R. G. Z. 95, 260 (1919) (debt claimed 
cancelled by creditor). 

74 Mitchell-Henry v. Norwich Union Life Ins. Soc., Ltd., [1918] 2 K. B. 67 
(plaintiff claims that by sending money through the mail he had discharged his 
obligation, though the money was stolen); Paddy v. Clutton, [1920] 2 Ch. 554 
(borrower from liquidated insurance company claims release from debt by having 
offered to offset value of unmatured policy). 

75 Lion White Lead, Ltd. v. Rogers, 25 C. L. R. 533 (1918) (plaintiff inventor 
seeks declaration of nullity, that he is not bound to turn over his invention to de- 
fendant, because of breach by third person) ; Crofts v. Stewart’s Trustee, [1929] 
Sess. Cas. 891 (Scotland) (plaintiff vendee claims release from purchase, because 
defendant vendor claimed right to reserve minerals). 

76 Hadham Rural Dist. Council v. Crallan, [1914] 2 Ch. 138 (municipal cor- 
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Release from an asserted obligation or threatened demand may 
be sought on the ground that there was a defect in form in contract- 
ing the obligation,”’ or that for some other reason it was void or be- 
came unenforceable by law.” 

In Handover v. Langman, Judge Long-Innis said: 


“ There is no doubt that in the case of a transaction void at law, but 
where the defect does not appear on the face of the instrument, the party 
desiring to defeat the instrument is not bound to wait until it is used 
against him, but may anticipate that danger and institute a suit in equity 
for an appropriate declaration and to have the instrument delivered up 
to be cancelled.” 7° 


A similar legal situation is involved in cases where a duty is im- 
posed by contract or law and the plaintiff contends that a change in 
conditions has rendered it inequitable or improper to exact the per- 
formance of the duty.*° 





poration claims release from liability to supply water to defendant, because of change 
of user) ; Smith v. Wood, [1929] 1 Ch. 14 (guarantor claims release from guaranty, 
because one of several joint guarantors had been released) ; Saunders v. Baker, 
[1916] N. Z. 1137 (guarantor of interest on mortgage claims that bankruptcy of 
mortgagor has discharged the guaranty). 

77 Rice v. Franklin Loan & Finance Co., 82 Colo. 163, 258 Pac. 223 (1927) (that 
plaintiff’s note and chattel mortgage are void because of usurious interest violating 
statute) ; Lodge v. National Union Investment Co., Ltd., [1907] 1 Ch. 300 (because 
promisee was a money-lender not registered); Chapman v. Michaelson, [1908] 
2 Ch. 612, [1909] 1 Ch. 238; Schnelle v. Dent, 35 C. L. R. 494 (1924) (that plain- 
tiff’s bills of sale and mortgages were void); Handover v. Langman, 29 N. S. W. 
435 (1929), rev’d, 43 C. L. R. 334 (1929) (claim that mortgages given to money- 
lender defendant were void). 

78 Leonard v. Leonard, 201 N. Y. Supp. 113 (1922) (that plaintiff’s acceptance 
of notes from defendants was void, because beyond defendants’ power to execute. 
Denied) ; York Corp. v. Henry Leetham & Sons, Ltd., [1924] 1 Ch. 557 (plaintiff’s 
agreement alleged ultra vires); Barnes v. Cadogan Developments, Ltd., [1930] 
1 Ch. 479 (that vendee, owing to variations in description and unknown conditions, 
was privileged to repudiate); Bacchus Marsh Concentrated Milk Co. v. Nathan, 
26 C. L. R. 410 (1919) (that defendant could not enforce certain covenants against 
plaintiff) ; Life Ins. Co. of Australia Ltd. v. Phillips, 36 C. L. R. 60 (1925) (that - 
Policy void for ambiguity. Denied); Ball v. Stevenson, [1925] N. Z. 616 (mort- 
gage and bill of sale invalid for lack of consideration). 

79 29 N.S. W. 435, 437, 438 (1929), rev’d, 43 C. L. R. 334 (1929), on the ground 
that the plaintiff must offer to return the amount borrowed, as a condition of 
having the mortgage declared void. 

8° Manchester Corp. v. Audenshaw Urban Dist. Council, [1928] 1 Ch. 127, 763. 
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Building and Other Contractual Restrictions on the Use of Land 


It is not uncommon that restrictions in deeds or long-term con- 
tracts become burdensome and perhaps inappropriate, due to the 
changes wrought by time and circumstance. The parties to the 
instruments containing such restrictions can not safely undertake 
to violate or disregard them, however, without some judicial assur- 
ance that their view of the present impropriety or desuetude of such 
old restrictions is maintainable. Equity will enforce such restric- 
tions, at the behest of the beneficiary, when their violation is 
threatened, and, in the action for enforcement, will determine 
whether they are still binding. But equity will not, at the behest 
of the burdened party, short of his taking positive action to disre- 
gard the restriction, determine the validity of the restriction; it 
thus leaves him in suspense and under the necessity either of ob- 
serving the restriction or of incurring forfeiture, ejectment, and 
damages, in order to test his right to release therefrom. This was 
well brought out in the very recent case of Hess v. Country Club 
Park,*' in which the California Supreme Court, referring to the 
earlier case of Strong v. Shatto, said: 


“ The doctrine that equity will not enforce restrictions on the use of 
property, we think, only applies to cases where it is sought to enforce such 
restrictions by equitable proceedings, where the reason and justification 
for them has failed through changed conditions. In other words, under 
such circumstances a court of equity may deny the relief sought. But 
the rule does not go to the extent of permitting parties whose land is 
subject to the legal restraint of such limitations to bring action to quiet 
their title against such contractual obligations, because of changed con- 
ditions. Contractual obligations do not disappear as circumstances 
change. It is only the granting of equitable relief, and not the binding 
force of the restrictive covenant, that is affected by a change in the con- 
ditions. . . . As there has been no breach of the conditions here, and 
no attempt to enjoin such a breach or to enforce a forfeiture, we think 
it premature, at least, to determine the equities of the parties as they 
might exist at some future time in the event of such breach.” ** 


But the action for a declaratory judgment has accomplished 
the important result that it enables a covenantor, without prior 





81 2 Pac.(2d) 782 (Cal. 1931). See case below, 296 Pac. 300 (1931). 
82 45 Cal. App. 29, 37, 38, 187 Pac. 159, 162-63 (1919). 





JUDICIAL RELIEF FOR PERIL AND INSECURITY 823 


breach of the restriction and the resulting risks, to seek and, if 
proper, obtain a declaration of his privilege to depart from the 
restriction, because of a change in circumstances or because it is 
for any other reason no longer deemed binding. The power of 
“any person interested under a deed, will, or written instrument, 
or under a contract, or who desires a declaration of his rights or 
duties with respect . . . to, in, over, or upon property,” in case 
of actual controversy, to “ bring an action . . . for a declaration 
of his rights and duties in the premises,” ** enables the plaintiff to 
“proceed thereunder and to have his status declared under the 
conditions as were then shown to exist, and this, notwithstanding 
the old rule which required him to be hazardously active in the 
breach of such restrictions and passive in litigation.” ** 

The California Supreme Court expressed its appreciation of the 
declaratory form of relief in such cases of doubt, fear, dilemma, 
and controversy, in the following words: 


“ The pleadings in this case present a practical situation which calls 
for declaratory relief. The owner of a lot in a tract of land claims 
that certain restrictive covenants and conditions are no longer enforce- 
able because of a change in the character of the neighborhood. The 
original grantor and the owners of other lots in the tract claim, on the 
contrary, that the covenants and conditions are still enforceable, that 
they constitute easements upon the lot in question, and that their viola- 
tion will be ground for injunctive relief and the forfeiture of the lot own- 
er’s title. If the lot owner can obtain a declaration in his favor, he may 
safely proceed to improve his property as he wishes. If such a declara- 
tion is refused, he is put in the hazardous position of being obliged to 
violate the terms of the restrictions before he can know whether or not 
he must suffer the penalties mentioned. It is inconceivable that he must 
tun the risk of forfeiting any further investment, or even his title to the 
land, in order to obtain an adjudication of his rights. It seems clear that 
the declaratory relief statute was intended to relieve a party from 
exactly such a dilemma.” *° 





88 This is the wording of the Cal. Act of 1921; § 1060, C. C. P. The Act pro- 
vides, to make assurance certain, that “such declaration may be had before there 
has been any breach of the obligation.” 

8¢ Concurring opinion of Shenk, J., in Strong v. Hancock, 201 Cal. 530, 554, 
258 Pac. 60, 70 (1927), quoted with approval by Waste, C. J., in Hess v. Country 
Club Park, 2 Pac.(2d) 782, 783 (Cal. 1931). 

85 9 Pac.(2d) at 783, 
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The situation usually arises between grantee and grantor or 
vendee and vendor, the former desiring either to build on or other- 
wise to enjoy his land free from the restrictions imposed by the 
deed or contract. In Evangelical Lutheran Church v. Sahlem,* 
only one of many defendants held out against the claim of the 
church that it was free to build a church in disregard of a restric- 
tion limiting the use of the land to residential purposes. The 
church had, in fact, begun to break ground on the strength of its 
belief in the righteousness of its conduct, but, affected by growing 
doubts, thought it safer to sue the recalcitrant covenantee for a 
declaration of its privilege. In the court below its claim was sus- 
tained. In the Court of Appeals, however, Chief Judge Cardozo 
for the court, in denying the claim, commended its caution in pro- 
ceeding first to secure a declaratory judgment before incurring 
the wasteful and unnecessary expense and damages which the 
further prosecution of the proposed plan for the church building 
would have entailed. He added: 


“ Here is no case of irreparable hardship, shocking to the conscience, 
as where a mandatory injunction would destroy a finished building to 
vindicate a doubtful right. . . . Here is a case where the building is 
yet a plan, the work on it preliminary, the outlay unsubstantial, the 
act to be absolved still waiting for the doer. His path has been made 
easy by a judicial declaration that the wrong may go on without an- 
noying interference.” ** 


In the rapid expansion of cities in the twentieth century and the 
change of neighborhoods from residential to business and of the 
construction of apartment dwellings for private houses, it is quite 
common for covenantors to claim the privilege of building struc- 
tures of a type different from that required in a restrictive cove- 
nant. The declaratory judgment has been praised by courts as 
“the most inexpensive and expeditious method of adjusting the 


9? 88 


dispute. 
In such cases the plaintiff must usually make the issue concrete 





86 254 N. Y. 161, 172 N. E. 455 (1930). 

87 Jd. at 169, 172 N. E. at 458. 

88 Brown v. Levin, 295 Pa. 530, 145 Atl. 593 (1929), where the plaintiff, owner 
of a corner lot, who was restricted against building within 25 feet of the street, suc- 
cessfully sustained his privilege of building within 25 feet of the side street, for other- 
wise the lot would have been rendered useless to him. 
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and definite, thus evidencing the actuality of the controversy, by 
stating in his complaint, and, if necessary, proving, his intention 
and proposal to build a specific type of building and that such a 
building escapes, or if he so contends, conforms to, the restric- 
tions contained in the covenant,*® or that the covenant itself is 
void or has become invalid.” A breach of contract, trespass, for- 
feiture, ejectment, or a stoppage of private or public improvements 
is thereby avoided. 

The action may also arise in the form of a petition by the cove- 
nantee for a declaration that the restrictions are valid and that 
the proposed threat of the defendant to disregard them is unlaw- 
ful.** While injunction might in some of these cases lie, the risk 
of failing to meet the necessary conditions of an injunction, the 





89 One and Three South William Street Bldg. Corp. v. Gardens Corp., 133 Misc. 
790, 233 N. Y. Supp. 473 (1929), 232 App. Div. 58, 248 N. Y. Supp. 743 (1931) ; 
Garvin & Co., Inc. v. Lancaster County, 290 Pa. 448, 139 Atl. 154 (1927) (that 
plaintiff is privileged to build 4- and 6-story buildings on the land, notwithstanding 
defendant’s easement of light and air. Held, for defendant, but plaintiff held 
privileged to build 2-story building) ; Hoffman’s Petition, 7 D. & C. 88 (Pa. 1925), 
held, for defendant. In Assets Co. v. Ogilvie, 24 R. 400, 34 S. L. R. 195, 4 S. L. T. 
195 (1896), the declaration granted limited the declaration sought by restricting 
the plaintiff to certain types of houses. 

90 Strong v. Hancock, 201 Cal. 530, 258 Pac. 60 (1927) (purchaser at fore- 
closure claims declaration that restrictions, breach of which would work forfeiture, 
were cleared by the foreclosure); Hess v. Country Club Park, 2 Pac.(2d) 782 
(Cal. 1931) ; Village of Grosse Pointe Shores v. Ayres, 235 N. W. 829 (Mich. 1931) 
(that conditions imposed by defendant in deed to plaintiff, relating to telegraph 
poles, water system, etc., were void); Vogeler v. Alwyn Improvement Corp., 247 
N. Y. 131, 159 N. E. 886 (1928), rev’g 220 App. Div. 829, 222 N. Y. Supp. 918 
(1928) (that restrictions in deed creating easement in defendant’s favor are not 
enforceable. Held, for defendant); McCarter v. New Rochelle Homestead Co., 
139 Misc. 672, 249 N. Y. Supp. 23 (1931) (that defendant vendor, no longer owning 
property in neighborhood, has no interest in maintenance of restrictions. So held) ; 
Barmack v. Barwick, 8 D. & C. 479 (Pa. 1926) (where plaintiff seller relieved his 
own doubts and the fears of a title guaranty company and the refusal of defendant 
purchaser to take title without such guaranty, by declaratory judgment that a 
covenant of 1814 deed restricting building to three-story brick was personal only 
and did not run with land). 

*1 In Bristol v. Woodward, 251 N. Y. 275, 167 N. E. 441 (1929), the plaintiff 
grantor of several plots sold to A and B restricted their resale by A and B to 1/2-acre 
lots, but on a sale to C restricted resale to 1/4-acre lots. On C’s threat to sub- 
divide accordingly, B gave notice of protest and resistance, whereupon the original 
grantor successfully sued all the grantees for a declaratory judgment that he was 
Privileged to differentiate in the restrictions placed on A, B, and C. In Ives v. 
Brown, [1919] 2 Ch. 314, plaintiff sought a declaration that the defendant had no- 
tight to violate building restrictions on the defendant’s property. 
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cost of a bond, and the consequences of broken economic rela- 
tions are avoided by an action the sole purpose and effect of which 
is to clarify a doubtful, uncertain, and challenged legal relation 
and to stabilize it before damage has been done. 


Peril in Lease Relations 


Among the most common cases of contractual relations in 
which the declaratory judgment has proved efficacious are those 
arising out of long-term leases. A common clause in such leases 
is the restriction of the right of the lessee to assign or sublet 
without the landlord’s consent, which, it is often added, shall 
not be unreasonably withheld. Whether the word “ unreason- 
ably ” is included or not, the arbitrary refusal of the landlord to 
grant consent or the imposition of unusual conditions upon the 
grant, gives rise to a dispute between the parties as to whether 
the consent was lawfully withheld or the conditions lawfully 
imposed. The lessee could, if he thought the consent improperly 
withheld, make the sublease notwithstanding, thus incurring the 
risks of two lawsuits — one against himself for forfeiture and 
damages, and one against the subtenant for trespass and eject- 
ment. It is, moreover, probably doubtful whether a subtenant 
would care to buy a lawsuit. If the lessee wished to sue the land- 
lord for damages for arbitrary refusal of consent, he would usu- 
ally have to move out to maintain the action advantageously. The 
awkwardness of any of these solutions is apparent. A way out of 
the deadlock is afforded by an action for a declaratory judgment 
that the plaintiff lessee, having a subtenant willing to take, is 
privileged to assign or sublet without the consent of the landlord, 
under the circumstances of the case.’ In such cases, the plaintiff 





92 Mr. Carmody, in his New York Practice (1923) § 304, thus describes a 
parallel case under the procedure as it existed before the declaratory judgment was 
available in New York: “ Plaintiff, desiring to assign the lease to W and being 
unable to get the landlord’s consent, assigned to W without it, but the sublease 
was conditioned upon the undisputed and undisturbed possession of W for 2 
period. W went into possession. The landlord gave notice of termination of the 
lease, rejected W as a tenant and notified W that the supply of steam and hot water 
would be discontinued. W vacated the premises, the tenant resumed possession. 
He refused to pay rent. The landlord brought this summary proceeding to recover 
possession of the premises. The tenant counterclaimed in the summary proceeding 
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may or may not obtain the exact declaration requested.” In 
either case, the cloud on the respective rights of the parties has 
been removed before the fatal step has been taken of acting on 
one’s own belief or supposition, and the parties may proceed in the 
assurance that they are within their legal rights, as conclusively 
determined by a court. The privilege to sublet without consent 
may be challenged by a sublessee, actual or potential, who ques- 
tions the privilege or power of his lessor defendant, as in the case 
of a purchaser of a lease from a bankrupt sublessee.” 

The validity of a lease may be challenged by third parties be- 
fore action has been taken under it. This cloud, also, may most 
appropriately be removed by declaratory judgment. In an inter- 
esting Arizona case, the validity of a lease with a city was chal- 
lenged by a taxpayer and city officials, thus casting a cloud on the 
lessee’s rights and placing in jeopardy extensive improvements 
about to be made on the leased premises. The Arizona Supreme 
Court said: 


“Tt would seem, in view of the improvements contemplated [$300,- 
000], their extent and the cost thereof, that plaintiff should, if possible, 
be assured that the lease is valid before making improvements. The 
building proposed to be constructed will become a part of the realty, 
and, should the lease be void or invalid and voidable, the investment 





for damages sustained through the landlord’s breach of this covenant of the lease 
by refusing to give his consent to the subletting. The jury returned a verdict in 
favor of the tenant in the sum of $7,045.19.” Broadway and Ninety-fourth Street, 
Inc., Landlord v. C. & L. Lunch Co., Tenant, 116 Misc. 440, 190 N. Y. Supp. 563 
(1921). 

93 General construction of the right to sublet: Marcel, Inc. v. Sol & S. Marcus 
Co., 175 N. E. 83 (Mass. 1931); Butterick Pub. Co. v. Fulton & Elm Leasing Co., 
Inc., 132 Misc. 366, 229 N. Y. Supp. 86 (1928); Klein’s Rapid Shoe Repair Co., 
Inc. v. Sheppardel Realty Co., Inc., 136 Misc. 332, 241 N. Y. Supp. 153 (1929). 

No reason for refusal of consent shown: Cornish v. Boles, 19 D. L. R. 447, 
(1914). Right to sublet not personal: Foreman Automobile Co. v. Morris, 198 Ky. 
1, 248 S. W. 486 (1922); Francis v. Ferguson, 246 N. Y. 516, 159 N. E. 416 (1927). 
Refusal based on the nationality of the sublessee: Mills v. Cannon Brewery Co., 
Ltd., [1920] 2 Ch. 38; Lempriere v. Burghes, [1921] N. Z. 307. 

Effect of lessee’s bankruptcy: In re Farrow’s Bank, Ltd., [1921] 2 Ch. 164. Re- 
fused by lessor’s successor: In re Winfrey and Chatterton’s Agreement, [1921] 2 Ch. 
7. Refusal to lose good tenant: Houlders Bros. & Co. Ltd. v. Gibbs, [1925] 1 Ch. 
198. 

Judgment for the defendant: In re Robert Stephenson & Co., Ltd., [1915] 1 Ch. 
802; In re Connor, 30 N. Z. 437 (1911). 

°4 In re Robert Stephenson & Co., Ltd., [1915] 1 Ch. 802. 
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would be a total loss to the plaintiff. When the validity of the lease 
is challenged on the ground of lack of power in the city to make it, or 
the incapacity of the plaintiff to make the contract, or any of the other 
grounds urged, safe and sound business demands that such questions be 
settled before the expenditure of so large a sum as $300,000, and such 
questions should be settled as early as convenient, because the covenant 
to pay the stipulated monthly rental begins at the commencement of the 
lease, to wit, July 19, 1929.” * 


The privileges and duties connected with renewal of leases give 
rise to similar doubts and fears. Before the expiration of a lease, 
containing an option to renew or purchase, lessor and lessee may 
find themselves in dispute as to the right to renew or purchase, 
or to exercise the right under given conditions or at a certain 
time. The conflict throws into doubt and uncertainty the rights 
of both parties when later the lease expires or the option becomes 
exercisable, and it becomes important to know immediately 
whether the right to renew or purchase exists or not. Present 
peace of mind and social security often require that future rights 
under contract be clarified when thrown into doubt. For the 
dissipation of these clouds, the declaratory judgment has proved 
an efficacious instrument. In the case of New Plymouth Borough 
Council v. Bonner,*® Judge Smith remarked, “ where parties to a 
lease desire to ascertain in advance the proper construction of the 
right of renewal, an appropriate procedure is the issue of an origi- 
nating summons for the purpose. . . .””. They thereby avoid not 
only breaches of the lease, but often torts as well. Lessees usually 
claim, against a lessor who threatens to sell or otherwise to disre- 
gard their privilege of renewal or purchase at or before the expira- 
tion of the lease, that the privilege still exists and can not be 
disregarded.” : 





95 Woodward et al. v. Fox West Coast Theaters, 36 Ariz. 251, 255, 284 Pac. 
350, 351 (1930). 

96 [1929] N. Z. 217, 219. 

97 Renewal rights under administrative leases: Tinkler v. Public: Trustee, 28 
N. Z. 238 (1909) (duties as binding on Public Trustee); Williamson v. Auckland 
Hospital & Charitable Aid Board, 33 N. Z. 1048 (1914) (administrative powers, 
effect of change of statutes); St. Leger v. Marsh & Attorney-General, [1917] 
N. Z. 365 (effect of change of statutes); Lethbridge v. Otago Land Board, [1929] 
N. Z. 833 (administrative procedure). 

Other renewal problems: Edwards et al. v. Bernstein, 238 Ky. 38, 21 S. W.(2d) 
133 (1929), 36 S. W.(2d) 662 (1931) (rent); Leibowitz v. Bickford’s Lunch Sys 
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On the .other hand, the lessor, desiring to sell or reénter — 
though the lessee has claimed in opposition the privilege of re- 
newal or purchase under option — may himself bring an action 
for a declaratory judgment that the lessee has no right to exercise 
the claimed option,** or that he has lost it,”® or that he has no right 
to hold over after expiration of the lease.*°° Or the controversy 
may turn on the terms and conditions of renewal, such as the 
period of renewal, the rent to be paid, the method by which the 
rent is to be fixed or determined.*” 





tem, 241 N. Y. 489, 150 N. E. 525 (1926) (competing option) ; Aaron v. Wood- 
cock, 283 Pa. 33, 128 Atl. 665 (1925) (term); Southern Style Shops v. Mann, 
157 Tenn. 1, 4 S. W.(2d) 959 (1928) (second lease involved). 

Problems of options to buy: Savin v. Delaney, 229 Ky. 226, 16 S. W.(2d) 
1039 (1929) (competing option) ; Jn re Leeds & Batley Breweries Ltd., and Brad- 
bury’s Lease, [1920] 2 Ch. 548 (holding-over tenant claims); Sherwood v. 
Tucker, [1924] 2 Ch. 42 (continued existence claimed) ; Southee v. Finnis, [1917] 
N. Z. 341 (notice given, or continued existence, claimed); Stannard v. Nicholas, 
[1920] N. Z. 78 (notice of exercise, or continued existence, claimed). 

98 Renewal problems. Failure to exercise: Braun v. Leo G. MacLaughlin, 93 
Cal. App. 116, 269 Pac. 191 (1928) (asserted by successor to title); Murray 
Motor Co. v. Overby, 217 Ky. 198, 289 S. W. 307 (1926) (failure to meet higher 
rent) ; Fidelity & Columbia Trust Co. v. Levin, 128 Misc. 838, 221 N. Y. Supp. 
269 (1927) (lease to third person, validity of notice); Spector v. Bonwit, Teller 
& Co., 10 D. & C. tor (Pa. 1928) (time for notice). See also Budge v. Bayly, 
31 N. Z. 97 (1912) (renewal affected by subsequent statutes); Loughnan v. 
Jamieson, [1928] N. Z. 298 (effect of failure to take required valuation pro- 
ceedings) . 

99 Renewal problems. Denial of existence: Raynolds v. Browning, King & 
Co., 123 Misc. 367, 205 N. Y. Supp. 748 (1924) (termination of trust asserted by 
devisees under will); Gray v. Spyer, [1921] 2 Ch. 549, [1922] 2 Ch. 22 (per- 
petual option to renew denied by grantor’s successor). 

Option to buy problems. Denial of existence: Ohio-Kentucky Coal Co. v. 
Auxier, 39 S. W.(2d) 662 (Ky. 1931) (denied by successor in title of alleged 
grantor) ; Rider v. Ford, [1923] 1 Ch. 541 (exercise after holding over denied). 

100 Jn re Joel’s Lease, Berwick v. Baird, [1930] 2 Ch. 359. Here the lessor 
denied that the lessee had a “holding” within the meaning of a statute giving 
special privileges as to holding over. 

101 Term: Aaron v. Woodcock, 283 Pa. 33, 128 Atl. 665 (1925) (10 years v. 
year to year); Re Jackson & Imperial Bank of Canada, 39 Ont. L. R. 334 (1917) 
(perpetuity v. 25 years). 

Rent questions: Rosenblatt v. Surprise Building Co., 223 App. Div. 426, 228 
N. Y. Supp. 369 (1928) (abatement claimed for loss of vault license) ; New York 
Business Buildings Corp. v. James McCutcheon & Co., 229 App. Div. 681, 243 
N. Y. Supp. 255 (1930), aff'd, 257 N. Y. 554 (1931) (liability for rent) ; Southern 
Style Shops v. Mann, 157 Tenn. 1, 4 S. W.(2d) 959 (1928) (right to renew on 
same terms as other lessee had given); Bodega Co., Ltd. v. Read, [1914] 2 Ch. 
283, 757 (right to certain reductions under statute) ; Firth v. Halloran, 38 C. L. R. 
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So the lessee — seeking to avoid the risk of forfeiture or dam- 
ages — may claim other privileges under the lease or deny the 
lessor’s right to act as he threatens, or to forfeit the lease. Thus, 
the lessee, claiming a new or different privilege not mentioned 
in the lease, may assert — against the opposition of the lessor — 
the privilege of demolishing the old building without incurring 
forfeiture,*°’ the privilege of taking certain steps under the 
lease,’** or that the lessor has no right to bar the lessee from exer- 
cising the claimed privilege *** or to cancel the lease,’ or even that 





261 (1926) (liability for rent in case of conflicting leases); Gisborne Harbour 
Board v. Barker & Barker, 29 N. Z. 801 (1909) (duty to accept renewal prior 
to fixing of rent). 

Valuation questions: United Cigar Stores of America v. Norwood, 124 Misc. 
488, 208 N. Y. Supp. 420 (1925) (basis: rent value v. land value); New Plymouth 
Borough Council v. Bonner, [1929] N. Z. 217. 

102 Washington-Detroit Theatre Co. v. Moore, 249 Mich. 673, 229 N. W. 618 
(1930). (lessee claims privilege of demolishing a building and erecting a new one, 
and of using it for other than theater purposes); cf. Willing v. Chicago Audito- 
rium Ass’n, 277 U. S. 274 (1928), in which, under ordinary procedure, the plain- 
tiff was in effect told that he must tear down the building and risk the forfeiture 
of 99- and 198-year leases, in order to secure a decision on the issue whether he 
was privileged to demolish and rebuild. 

103 Foreman Automobile Co. v. Morris, 198 Ky. 1, 248 S. W. 486 (1922) 
(that he was privileged to assign, without forfeiture) ; In re Dott’s Lease, [1920] 
1 Ch. 281 (that increase in admission price is no breach) ; Premier Dairies, Ltd. v. 
Garlick, [1920] 2 Ch. 17 (that plaintiff lessee is privileged to remove certain 
buildings which he had erected); Cronholm v. Cole, [1928] 2 D. L. R. 65 (that 
plaintiff. had not breached lease, and was relieved from forfeiture); R. G. Z. 41, 
345 (1898) (that lessee privileged to hunt). 

104 Equitable Gas Co. v. Smith, 13 D. & C. 616 (Pa. 1929) (the plaintiff 
assignee of a lease of the oil and gas rights sought a declaration that the defend- 
ant, who claims the title to the land, had no right to exclude the plaintiff from 
drilling, because the oil rights were reserved by the original grantor, through 
whom both parties claim). 

McFadden v. Lick Pier Co., ror Cal. App. 12, 281 Pac. 429 (1929) (that the 
lessor has no lien upon lessee’s furniture brought into the building). Under the 
old procedure, such a case would develop as follows: The lessor, learning that his 
tenant is about to move out — claiming that privilege under the lease — seizes the 
lessee’s furniture. The lessee then may bring an action for replevin, furnishing 
heavy bond, in order to get his furniture. That suit will not determine his right 
to move out under the lease. A second action will be necessary for that, the two 
actions consuming, in a city like New York, possibly two years. The expense, 
the long suspense with the contingent liability of lessee for rent or of lessor for 
damages, do not commend this action as expedient. Cf. Bentz v. Barclay, 294 
Pa. 300, 144 Atl. 280 (1928). 

105 British Columbia Thoroughbred Ass’n, Ltd. v. Brighouse & Brighouse Park, 
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a past act of his, attacked by the lessor, was lawful, and that the 
consequent threat of forfeiture is without merit.’ 

On the other hand, the lessor, bothered by the lessee’s claim of 
continued rights under the lease, may sue to establish his privi- 
lege of letting the premises to a third party under the circum- 
stances,’*’ or not to lease to the defendant,’** or to terminate the 
lease,’*® or to reénter,"’® or to distrain for rent,’** or to establish 
the defendant lessee’s no-right to do certain things, such as to cut 
or sell timber or to remove fixtures.*”” 

In some of these cases an injunction might have lain, and in 
the proceedings the rights of the parties might have been deter- 
mined and declared; in others, an injunction would have been im- 
possible. What the declaratory judgment of the court effected 
was relief from uncertainty, risks, and insecurity; and by stabiliz- 
ing the legal relations between the parties, the court made possible 
the continued execution, in peace and concord, of a contract — 
a social instrument of value to both parties and to society at large. 
The contest between them was in these cases just as vigorously 





Ltd., 31 B. C. R. 381 (1922) (no-right to cancel the lease and relet to other de- 
fendant). 

106 That plaintiff lessee was not subject to forfeiture of lease for non-payment 
of rent, forced by lessor’s re-entry. Suttie v. Te Winitana Tupotahi, 33 N. Z. 
1216 (1914). 

107 Murray Motor Co. v. Overby, 217 Ky. 198, 289 S. W. 507 (1926) (on 
ground that defendant lessee had refused to pay higher rent [in accordance with 
lease] when it was obtainable from a third party). 

108 Bakker v. Winkler, [1929] 4 D. L. R. 107 (that prospective lessor under 
no duty to grant lease, inasmuch as contract was discharged); Bernard Hughes, 
Ltd. v. Hughes, Dickson & Co., Ltd., [1923] 1 Ir. R. 121 (whether, under inden- 
ture, plaintiffs were bound to execute lease to defendants). 

109 Raynolds v. Browning, King & Co., 123 Misc. 367, 205 N. Y. Supp. 748 
(1924) (that the lease had terminated by expiration of the underlying trust) ; 
In re Lancashire & Yorkshire Bank’s Lease v. Davis, [1914] 1 Ch. 522 (that lessor 
may terminate lease at date earlier than defendant lessee admits). Conversely, the 
lessor may sue to establish the invalidity of lessee’s notice to terminate. Simons v. 
Associated Furnishers, Ltd., [1931] 1 Ch. 379. 

110 Kenmont Coal Co. v. Hall, 40 S. W.(2d) 301 (Ky. 1931) ; Fidelity & Colum- 
bia Trust Co. v. Levin, 128 Misc. 838, 221 N. Y. Supp. 269 (1927) (claims right to 
Possession, because defendant has failed to renew lease). 

111 Jy re Wells, [1929] 2 Ch. 269. 

112 Horlick v. Scully, [1927] 2 Ch. 150 (lessor sues to fix lessee’s duty to 
maintain grounds) ; Speyer v. Phillipson, [1931] 1 Ch. 183 (lessor sought to estab- 
lish lessee’s no-right to remove antique panels built into an apartment); In re 
Rotoiti, No. 5B. Block, [1923] N. Z. 619. 
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conducted before breach as it would have been after breach, but 
the unhappy results of a breach have been avoided for both par- 
ties by a determination of the issue before damage or violence 
was done. 


Debtor v. Creditor 


It frequently happens that a debtor, subject to an actual or po- 
tential demand of a creditor which he believes unwarranted, wishes 
and needs to relieve his anxiety and uncertainty by securing a 
definition of his obligations to his creditor. A useful social serv- 
ice is performed by the courts in the clarification of the doubtful 
legal relations thus posited, by permitting the debtor to institute 
the action, either claiming absolution from or a limitation of lia- 
bility, or seeking a conclusive definition of the terms or condi- 
tions of the debt. While he may thus be anticipating a defense to 
an enforcement proceeding brought by the creditor, it often be- 
comes exceedingly important to clarify the debtor-creditor rela- 
tion before the debt, if any, becomes due or before the creditor 
may see fit to institute an action. The law has long been familiar 
with the admiralty and other actions for the limitation of a 
debtor’s own liability. A common method of achieving that re- 
sult with respect to all types of claims is by a proceeding for a 
declaration of limited liability. These cases make it clear that it 
is immaterial to the question of justiciability whether creditor or 
debtor commences the action.*** 

When several creditors make demand upon a debtor for the same 
debt, it is natural that he should seek protection from multiple 
liability by asking for a declaratory judgment. This is the foun- 
dation of the equitable interpleader; the desired result is usually 
obtained more expeditiously by an action for a declaration of 
rights. Stakeholders, including executors and others, uncertain 
as to how and to whom funds are to be dispensed, commonly resort 
to the declaratory judgment for authoritative judicial instruction, 
determination, and protection. Receivers and others frequently 





118 Said the United States Supreme Court in Fidelity Nat. Bank & Trust Co. v. 
Swope, 274 U.S. 123, 131 (1927): “ [The issues] cannot be deemed any the less s0 
[a case or controversy] because through a modified procedure the parties are re- 
versed and the same issues are raised and finally determined at the behest of the 
city,” the city seeking a declaration that certain improvement bonds were valid. 
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have occasion to question the rank or priority of claims made 
upon a trust estate, and settle the issue by instituting a proceed- 
ing for a judgment declaring the priorities. By obtaining an 
authoritative determination of the issue before action upon his 
own view may have become prejudicial, the plaintiff avoids the 
breach of a contract or the commission of a tort, and possibly even 
of acrime. The resolution of his own doubts and the fears of 
others has quieted an uncertain legal relation and served as an 
instrument of preventive relief and social appeasement. 

Thus, a debtor may sue for a declaration that an alleged creditor 
has no claim upon him.*** To receivers and fiduciaries dealing 
with trust funds, distributable in the course of or after the liquida- 
tion of claims, this opportunity of determining the validity of 
claims against the trust estate or the proper beneficiaries of a 
distribution is indispensable.***° The device applies equally to 
situations in which not the validity but the amount of the indebted- 
ness is placed in issue.**® 








114 Cloverdale Union High School District v. Peters, 88 Cal. App. 731, 264 Pac. 
273 (1928) (that defendant has no right to claim salary under alleged contract) ; 
Redebiaktiebolaget Argonaut v. Hani, [1918] 2 K. B. 247 (that defendant alleged 
undisclosed principal has no standing or claim); St. Catharines v. H. E. P. Com- 
mission, [1928] 1 D. L. R. 598, [1930] 1 D. L. R. 409 (plaintiff city claims declara- 
tion of no duty to pay defendant road builders) ; Wellington City Corp. v. Compton, 
[1916] N. Z. 779 (that plaintiff is not under duty to make compensation to defend- 
ant for improvements); Reicharbeitergericht, March 1, 1930, Bensheimer IX, 31 
(employer seeks declaration that defendant employees who have not appeared 
against him have no further claim against him). 

115 Kendall v. San Pedro Lumber Co., 98 Cal. App. 242, 276 Pac. 1042 (1929) 
(that plaintiff trustee does not owe defendant creditor a certain sum) ; Jn re Francke 
& Rasch, [1918] 1 Ch. 470 (custodian seeks declaration of his duty to accept claims 
against enemy); Im re North Eastern Ins. Co., [1919] 1 Ch. 198 (receiver seeks 
declaration of non-existence of certain claims of debenture holders, because de- 
bentures void). See also Jn re Express Engineering Works, Ltd., [1920] 1 Ch. 466; 
R. G. Z. 116, 368 (1927) (plaintiff receiver asks declaration that defendant State 
has no claim for taxes, or, in alternative, that it is not a preferred creditor). 


116 Bankers Trust Co. v. Greims, 110 Conn. 36, 147 Atl. 290 (1929) (executor - 


seeks declaration as to how much of the estate he must set aside by reason of hus- 
band’s election to take under statute in lieu of will) ; In re National Benefit Assur. 
Co., Ltd., [1924] 2 Ch. 339 (receiver of insurance company seeks to establish extent 
of claim of policyholders who have pledged their policies for advances. He fears 
future claims against company, hence desires present protection by judgment) ; 
Manley v. Sartori, [1927] 1 Ch. 157 (executor of one partner sues executor of 
another to determine latter’s rights in profits since dissolution of partnership by 
death) ; In re Aschrott, Clifton v. Strauss. [1927] 1 Ch. 313 (administrator seeks 
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In the celebrated case of Guaranty Trust Co. v. Hannay & 
Co.,'"" the plaintiffs brought an action for “ a declaration that the 
plaintiffs are not liable to repay to the defendants any sums paid 
by them.” 

Actions in which the plaintiff debtor, in contract, quasi-contract, 
or tort, seeks to limit his liability, whether or not he admits some 
liability, are well known. In admiralty, after the injured person 
has instituted an action, the shipowner may by statute in most 
jurisdictions bring an independent action for the limitation of 
liability. In England, it is common practice to bring actions for 
a declaration that the plaintiff is not liable to the defendant be- 
yond a certain sum."** So, in Germany, a lessee brought an ac- 
tion against his lessor for a declaration that his annual rent was 
limited to a certain sum.*”* 

Instead of resorting to the somewhat cumbersome action of 
interpleader, a debtor, receiver, or stakeholder, admittedly owing 
money but not certain to whom to pay or distribute the fund in his 
hands, may seek, by declaratory judgment against the conflicting 
claimants, to determine who is the proper payee or distributee. 
He is thereby protected against his own possible mistake in pay- 
ing the wrong person, and he protects the payee against all claims 
of the other creditors. The simplicity of such multipartite actions 
is not the least of their advantages. The action may be brought 
against a small number of named creditors,’*° or, when brought by 





declaration of amount of estate duty due from him on securities of German seized 
partly in England, South Africa, and United States); Im re Dominion Tar & 
Chemical Co., Ltd., [1929] 2 Ch. 387 (receiver sues preferred shareholders for 
declaration whether he may deduct income tax before paying them dividends in 
arrears). 

117 [1915] 2 K. B. 536; cf. Prescott Ltd. v. Perpetual Trustee Co. (Ltd.), 
28 N.S. W. 324 (1928). 

118 The City of Edinburgh, [1921] P. 70; The Vigilant, [1921] P. 312; The 
Bristol City, [1921] P. 444; Donnelly v. Commissioner of Stamps, 33 N. Z. 79 
(1913) (plaintiff seeks declaration that he is liable only for a 5%, not a 10%, tax). 

119 R. G. Z. 126, 18 (1929). 

120 Snyder v. Taylor, 88 N. J. Eq. 513, 103 Atl. 396 (1918) (executor versus 
three legatees); In re Biedermann, Best v. Wertheim, [1922] 1 Ch. 31, [1922] 
2 Ch. 771 (whether gift to Austrian was forfeited by Treaty of Peace Order and to 
whom gift now belonged); Jn re Neuburger’s Settlement, Foreshew v. Public 
Trustee, [1923] 1 Ch. 508 (whether legacy payable to English wife of German or to 
Custodian of Enemy Property); London & Lancashire Ins. Co., Ltd. v. Fisher, 
[1924] N. Z. 1286 (insured having died after bankruptcy, insurer seeks declaration 
whether to pay personal representative or official assignee) . 
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_a receiver or stakeholder, against classes of creditors or claim- 
ants,'” to determine either how to distribute among conflicting 
groups a specific fund or to determine the particular rank or pref- 
erence or priority of a given class of named claimants.’ The 
danger incurred by a receiver who pays out funds without asking 
the preliminary protection of a declaratory judgment or the in- 
struction of the court is illustrated in Jn re Windsor Steam Coal 
Co., Ltd.,'** where the receiver was held liable personally for an 
honest mistake in paying a claim to the wrong person. Lord Han- 
worth remarked that the receiver had “ the opportunity of safe- 
guarding himself ” and obtaining protection “by going to the 
Court ” for a declaration of his rights, and hence must bear the 
responsibility of his mistake. The adjudication of his duty in 
the premises enables the receiver to avoid the commission of a 
tort against the other creditors. 

Among cases involving the terms and conditions of repayment 
of a debt, a debtor has sued for a declaration that he is privileged 
to repay the debt, free from a claim for excessive interest,’** or 
that interest runs from a certain date only,’*° or that the debtors 





121 Jn re Welsh Hospital (Netley) Fund, Thomas v. Atty.-Gen., [1921] 1 Ch. 
655 (whether surplus of wound-up hospital goes back to subscribers or is to be 
applied cy pres) ; In re Madame Tussaud & Sons, Ltd., [1927] 1 Ch. 657 (how to 
distribute surplus after liquidation of company. See also Collaroy Co., Ltd. v. 
Giffard, [1928] 1 Ch. 144); First Garden City, Ltd. v. Bonham-Carter, [1928] 
1 Ch. 53 (corporation seeks against classes of shareholders to determine how surplus 
is to be applied to arrears of cumulative dividends); Long Acre Press, Ltd. v. 
Odham Press, Ltd., [1930] 2 Ch. 196 (correct allocation of a dividend among 
defendant noteholders). 

122 In re National Standard Life Assur. Corp., [1918] 1 Ch. 427 (receiver of 
insurance company seeks to determine whether certain policyholders are entitled to 
certain rank); In re Fraser & Chalmers, Ltd., [1919] 2 Ch. 114 (receiver seeks to 
determine rights of preferred as against ordinary shareholders to surplus assets, 
See also Jn re Springbok Agricultural Estates, Ltd., [1920] 1 Ch. 563) ; Dominion 
Iron & Steel Co. v. Canadian Bank of Commerce, [1928] 1 D. L. R. 809 (secured 
creditor having sold security and realized surplus, debtor sues to establish priority 
among defendant creditors) ; Tasman Fruit-Packing Ass’n Ltd. v. The King, [1927] 
N. Z. 518 (whether defendant Crown as mortgage creditor entitled to priority over 
other defendant creditor, assets being sufficient to pay only one); In re David A. 
Hamilton & Co. Ltd., in liquidation, [1928] N. Z. 419 (rank of different types of 
claims of defendant creditors) . 

123 [1929] 1 Ch. 151, 159. 

124 Kruse v. Seeley, [1924] 1 Ch. 136. See also Brett v. Barr Smith, 26 C. L. R. 
87 (1919) (rate of interest due). 

125 Jn re Agricultural Wholesale Society, Ltd., [1929] 2 Ch. 261. 
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were privileged to repay in rubles rather than in sterling, and were 
entitled thereupon to get back the bonds given as security.’** The 
last case was unusual in its facts, for the debtors, while prepared 
to pay in rubles, preferred not to have the bonds back rather than 
to pay in sterling, and yet wished the question of the medium of 
payment to be determined without offering to redeem the pledge. 
This unusual method of anticipatory relief divided the House of 
Lords, but by a three to two decision they sustained the legitimacy 
of the proceeding. Lord Dunedin, casting the deciding vote, said: 
“It is obvious that it is a matter of real importance to the re- 
spordents, as guiding their rule of conduct, to know whether the 
loan is truly a rouble loan or a sterling loan. In the one case, they 
will probably redeem; in the other case, they will not.” **’ 


Non-Contractual Privileges 


Privileges which the plaintiff claims and the defendant denies 
are often derived not from contract, or from statute, but from the- 
common law. The attempt to exercise such privileges might, how- 
ever, result in trespass or other tort, or in the loss of benefits which 
would prove costly. To avoid such jeopardy, it is easier to bring 
the challenged privilege to the test, before attempt to exercise it, 
by hailing into court the disputing defendant and thus securing 
an authoritative adjudication upon the merits of the issue. And 
this has frequently been done. Thus a challenged plaintiff has 
sought a judicial declaration of his privilege to nominate cler- 
ics,‘** to perform religious services in a certain burial ground,’” 
to exclude members of other religious sects from the privilege of 
interment in a burial ground,’* to enter a city hall as a reporter 
and have access to government offices at reasonable hours,** to 





126 Russian Commercial and Industrial Bank v. British Bank for Foreign Trade, 
Ltd., [1921] 2 A. C. 438. 

127 Jd. at 448. See also id. at 4409. 

128 Welch v. Bishop of Peterborough, 15 Q. B. D. 432 (1885). 

129 Wood v. Burial Board of Headingley-Cum-Burley, [1892] 1 Q. B. 713; ¢f. 
13 Bombay 548, to officiate as a priest. Rao, Specific Relief Act, § 42, Madras, 
1923, at 179. 

180 Preston Corp. v. Pyke, [1929] 2 Ch. 338. 

181 Journal Printing Co. v. McVeity, [1915] 21 D. L. R. 81. See also Hoskyns- 
Abrahall v. Paignton Urban Council, [1928] 1 Ch. 671 (right of access to certain 
burial vaults). 
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retain his office,*’ to remove an employee from one department 
to another.*** 

Life-tenants or supposed life-tenants whose claims of privilege 
are denied have occasionally sought judicial declarations of their 
status and privileges as life-tenants,'** of their power to sell a cer- 
tain estate in the land **° or to mortgage or lease land*** or to 
direct the investment of capital.*** The determination of these 
issues in advance of action upon beliefs and assertions of power or 
privilege saved many a costly mistake. 

The beneficiary of a gift or legacy on condition, performance 
of the condition being disputed by donor, executor, or trustee, and 
forfeiture threatened, may seek the protection of a judicial decla- 
ration that the condition has been substantially performed, or that 
by taking certain action he would perform it, or that its non- 
performance is excusable. He thereby obtains a decision before 
forfeiture can be invoked against him, and in the event that the 
decision is adverse to his claim, he may still take such action as 
may be necessary to avoid the threatened forfeiture. The dispute 
as to the performance of the condition is placed in issue before 
rather than after the foreclosure, and when it is still remediable.** 


Many of these claims of privilege arise out of disputes relating 
to land and the respective rights in land. Thus, a plaintiff has 
claimed a declaration of his disputed privilege to erect and main- 





132 Le Leu v. Commonwealth, 29 C. L. R. 305 (1921); Trower v. Common- 
wealth, 32 C. L. R. 585 (1923), 34 zd. 587 (1924). 

133 Reichsarbeitergericht, R. A. G. 99 (1929), Bensheimer VII, 162. 

134 Jn re Constable’s Settled Estates, [1919] 1 Ch. 178. 

135 Jn re Kariher’s Petition, 284 Pa. 455, 131 Atl. 265 (1925) (plaintiff asserts 
power of conveying title in fee, defendant that he is only a life tenant. Held, for 
defendant) ; In re Knight’s Settled Estates, [1918] 1 Ch. 211 (to sell certain estate 
and transfer rent charges) ; In re Price, [1929] 2 Ch. 400 (wishing to sell, he seeks 
declaration determining in whom title was vested). 

136 Im re Egerton Settled Estates, [1926] 1 Ch. 574 (privilege to mortgage in 
certain way). 

137 In re Gladwin’s Trust, [1919] 1 Ch. 232. 

i38 Austen v. Collins, 54 L. T. R. 903 (1886) (plaintiff legatee who was required 
to take a certain name and arms, could not obtain the arms, and seeks declaration 
of substantial compliance with will and release from forfeiture. See also /n re Cole, 
[1919] 1 Ch. 218; In re Marshall, [1920] 1 Ch. 284) ; In re Wilkinson, [1926] 1 Ch. 
842 (gift was to be terminated when beneficiary ceased to live in certain house. 
After her marriage, she seeks declaration whether, if she went to live elsewhere 
with her husband, she would forfeit gift). 
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tain a boundary fence or gates on his land; **° to redeem land 
sold for taxes; ‘*° to buy in land, as a selling mortgagee; *** to enter 
on defendant’s property in order to remove buildings or fixtures 
or to erect structures; **? to take property by eminent domain. *** 

The action may take the form of a negative declaration of the 
defendant’s no-right to commit trespass,’** to expropriate the 
plaintiff’s land,’*® to establish a burial ground near plaintiff’s 
land,'** to permit his land to slide on the plaintiff’s land,'*’ to use 
park land to widen a street.*** 

Easements. Disputes arising out of continuing claims to the 
enjoyment of easements, like continuing claims generally, are 
peculiarly appropriate to determination by declaratory judgment. 
Not infrequently the owner of the servient tenement initiates the 
action to have it declared that the defendant has no easement over 
the plaintiff’s land as he claims **° or that the terms and conditions 
of the easement are limited.*”° 





189 Pettey v. Parsons, [1914] 1 Ch. 704, 2 Ch. 653 (to maintain gate and fence). 
See also Siple v. Blow, 8 Ont. L. R. 547 (1904); Lewis v. Wakeling, 54 Ont. L. R. 
647 (1923). 

140 Standard Trust Co. v. Municipality of Stewart, 24 Alberta 56 (1929). 

141 Loyal Marlborough Lodge v. Rogers, 29 N. Z. 141 (1910). 

142 East Riding of Yorkshire County Council v. Proprietors of Selby Bridge, 
[1925] 1 Ch. 841 (plaintiff, wishing to erect school on land approaching bridge, 
claims right of access); Pukuweka Sawmills, Ltd. v. Winger, [1917] N. Z. 81 
(plaintiff, who had built tramway on defendant’s land, claims privilege to re- 
move it). 

143 In ve Bradford City Premises, [1928] 1 Ch. 138 (right to take “an open 
space of land”). 

144 Levesque v. Spargo, [1921] N. Z. 1019 (no right to enter on plaintiff's 
land and cut trees. Dispute as to boundary fence). 

145 Jackson v. Knutsford Urban Dist. Council, [1914] 2 Ch. 686. 

146 Clegg v. Metcalfe, [1914] 1 Ch. 808. 

147 Kennard v. Cory Bros. & Co., Ltd., [1921] A. C. 521, [1922] 1 Ch. 265. 

148 Attorney-General v. Sunderland Corp., [1929] 2 Ch. 436. 
® Colorado & Utah Coal Co. v. Walter, 75 Colo. 489, 226 Pac. 864 (1924) 
(defendant’s no-right to a spring on or to cross plaintiff’s land. See also Hans- 
ford v. Jago, [1921] 1 Ch..322; Siple v. Blow, 8 Ont. L. R. 547 (1904); Reach v. 
Crosland, 43 Ont. L. R. 209 (1918)); Vogeler v. Alwyn Improvement Corp., 247 
N. Y. 131, 159 N. E. 886 (1928) (plaintiff's freedom from defendant’s alleged 
easement — denied) ; Long v. Gowlett, [1923] 2 Ch. 177 (no right to pass over 
plaintiff’s part of river); Stevens v. National Mut. Life Ass’n, 32 N. Z. 1140 
(1913) (defendant’s no-right to easement of light [denied]). 

150 Kowalski v. Mather, 112 Conn. 594, 153 Atl. 168 (1931) (term of defend- 
ant’s easement under grantor’s reservation in deed, twenty years, life, or per- 
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On the other hand, the alleged owner of an easement may claim 
a declaration of the existence of his easement and of the defend- 
ant servient tenant’s no-right to interfere with its enjoyment.’” 
Inasmuch as these are continuing claims the denial of which 
readily arouses passions, both trespass and possible breach of the 
peace are avoided by the opportunity to seek a judicial declaration 
of rights as an alternative to violent assertion and resistance. 


Privileges and Immunities as Against the Government 


With the ever-greater interference by government in the affairs 
of private individuals, it often becomes important to the individual 
to test the validity of the interference, present or proposed, before 
it is applied or invoked against him. Statute, ordinance, or ad- 
ministrative regulation, with or without penalties for disobedience, 
may seriously impair individual freedom of action. In both 
England and the United States, where the remedy of injunction is 
subject to conditions and limitations of various kinds,’® the de- 
claratory judgment has become a convenient method of testing 
the propriety, validity, or constitutionality of administrative ac- 





petuity. Held, life); Barber v. Mayor of Petone, 28 N. Z. 609 (1909) (whether 
plaintiff is bound to let defendant enter for purposes of repair). 

151 Litchfield-Speer v. Queen Anne’s Gate Syndicate, [1919] 1 Ch. 407 (no- 
right to interfere with plaintiff’s light); Westwood v. Heywood, [1921] 2 Ch. 
130 (defendant landowner’s no-right to cut off plaintiff's water supply) ; Sack v. 
Jones, [1925] 1 Ch. 235 (declaration of servient tenant’s duty to furnish lateral 
support) ; Gregg v. Richards, [1926] 1 Ch. 102 (vendee sues vendor to establish 
existence of right of way). 

152 In addition to the equitable limitations upon injunctions, the issuance of 
a preliminary injunction is subject to financial burdens. The court may require 
conditions, such as the promise to pay all the damages suffered by the defendant 
in case the injunction is finally denied or it may require a bond or a deposit to 
secure the defendant against injury. Pacific Tel. & Tel. Co. v. City of Los Angeles, 
192 Fed. ro09 (C. C. S. D. Cal. 1910) (impounding of rates collected in excess of 
ordinance and bond) ; City of Amarillo v. Southwestern Tel. & Tel. Co., 253 Fed. 
638 (C. C. A. sth, 1918) (rate case, bond to protect subscribers and a deposit . 
paid into court for the same purpose); Brotherhood of Railway and Steamship 
Clerks v. Pennsylvania R. R., 296 Fed. 218 (E. D. Pa. 1922) (changes in wage 
scale, bond required) ; Hicu, Injunctions (4th ed. 1905) §§ 1619-34a. See also 
Caldwell, Injunctions Against Crime (1931) 26 Itt. L. Rev. 259; Dunbar, Gov- 
ernment by Injunction (1897) 13 L. Q. Rev. 347; Frankfurter and Greene, Labor 
Injunctions and Federal Legislation (1929) 42 Harv. L. Rev. 766; Lewis, A Protest 
Against Administering Criminal Law by Injunction (1894) 33 AM. L. REG. (NS.) 
879. 
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tion. As a rule, the mere enactment of a statute or ordinance im- 
posing restraints on an individual and implying enforcement by 
prosecuting officials threatens and hampers the plaintiff’s freedom, 
peace of mind or interest, and creates that justiciability of the 
issue which sustains a proceeding for an injunction and, a fortiori, 
for a declaratory judgment.’** 

In some cases, however, a more definite threat of administrative 
action may be necessary to create justiciability. But in either 
case, it can hardly be supposed that a government official, the 
legality of whose act is challenged, requires more than a decision 
on the disputed question of law, and that injunction to restrain or 
mandamus to command him is anything more than a mere for- 
mality. The decision, not the coercive order, settles the dispute. 
The idea that it is necessary for one branch of the government 
forcibly to restrain or punish another branch or instrument of 
the government, in order to achieve respect for the declared law, 
is anomalous.’** The simplest way is the best way to bring to 
judicial determination the challenged validity of governmental 
action allegedly violating individual rights; and experience has 
shown that the declaratory judgment serves that purpose ad- 
mirably. The disadvantage of not having available such form of 
procedure and relief is illustrated in such cases as Shredded Wheat 
Co. v. City of Elgin,’*° where the plaintiff sought to enjoin as un- 
constitutional the enforcement of a municipal ordinance which 
required it under penalty to pay a heavy license tax as a condition 
of selling in the city a product coming into the city in interstate 
commerce. The court refused to pass upon the ordinance until 





153 Terrace v. Thompson, 263 U. S. 197 (1923) (Said Butler, J., for the Su- 
preme Court, id. at 216: “ They are not obliged to take the risk of prosecution, fines 
and imprisonment and loss of property in order to secure an adjudication of their 
rights”); Pierce v. Society of Sisters, 268 U. S. 510 (1925); Euclid v. Ambler 
Realty Co., 272 U. S. 365 (1926). 

154 Hughes, C. J., in Stratton v. St. Louis S. W. Ry., 282 U.S. 10, 18 (1930): 
“Tt is not necessary, however, that formal application should be made for such 
a writ [mandamus], as the District Judge may now proceed to take the action 
which the writ, if issued, would require.” 

So the German Supreme Court: “In the case of the State as defendant the 
distinction between a declaratory and an executory action is merely a formal 
one.” R. G. Z. March 30, 1931, Jur. Wochenschr. v. 60, at 2483; R. G. Z. May 18, 
1931, at 3263. 

155 284 Ill. 389, 120 N. E. 248 (1918). 
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the plaintiff had purported to violate it by selling its product with- 
out paying the tax and until a prosecution for the penalty had 
been begun. If invalid, said the court, the prosecution would fail 
and the plaintiff would not be injured; if valid, there was no 
ground on which its enforcement should be enjoined. To deter- 
mine whether the law is a trap, whether the offering is mushroom or 
toadstool, the bait must first be eaten! So Dreiser was unable to 





2 
t obtain a determination against his publishers, the John Lane Co., 
e whether “the Genius ” violated the criminal law, until the pub- 
" lishers had actually issued the book, something they declined to do 
r in the face of a possible criminal penalty.**® 
1 The development of the declaratory judgment in actions 
2, against the government to place in issue the validity of adminis- 
it trative action has been a matter of slow growth. It had to make 
yf its way in England against the older view that a petition of right 
Y, was the proper means of challenging the validity of governmental 
0 action. But necessity created distinctions. In the famous case 
al of Dyson v. Attorney General,’*’ Dyson asked a declaratory 
aS judgment that certain forms issued by the tax authorities and 
d- requiring under penalty detailed information as to his property and 
of business were illegal and unauthorized. Over the protests of the 
at attorney general that the proceeding should have been brought by 
n- petition of right, the Court of Appeal held that the declaration 
ch was proper to test the validity of administrative action and that 
on the petition of right was confined to the demanded conveyance of 
ste property or money claims against the Crown. Cozens-Hardy on 
til the Chancery side added: “ It is no light matter for the Commis- 
oe sioners to issue broadcast forms which purport to impose obliga- 
Su- tions which do not exist and which add a threat of a penalty in 
ines case of non-compliance. A general declaration is pre-eminently 
ed desirable in these circumstances.” *** 

Lord Justice Farwell remarked in this case: “It would be a 
30): blot on our system of law and procedure if there is no way by - 
ae which a decision on the true limit of the power of inquisition vested 
| In the Commissioners can be obtained by any member of the 
be 156 183 App. Div. 773, 171 N. Y. Supp. 605 (1918). 
18, 187 [torr] 1 K. B. 410, [1912] 1 Ch. 158. See also remarks of Warring- 


ton, L. J., in Burghes v. Attorney General, [1911] 2 Ch. 139, 156, [1912] 1 Ch. 
173. 158 [1912] 1 Ch. 158, 166. 
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public aggrieved, without putting himself in the invidious posi- 
tion of being sued for a penalty.” *” 

It often becomes useful to ask for both a declaration and an 
injunction; the fear of forfeiting or jeopardizing threatened rights 
may warrant both. The special value of the declaration lies in the 
fact that it may be issued and may conclusively determine the 
rights of the parties, notwithstanding the fact that an injunction 
may for some technical or practical reason be refused.’ 

A case somewhat similar to the Dyson case occurred in Australia, 
where the court issued a declaration that a certain statute — 
under which a Royal Commission had under heavy penalty for 
refusal to answer, asked certain questions and required certain 
documents as to the operation of the plaintiff’s sugar business — 
was partly invalid. The court said: 


“Tn my opinion the jurisdiction of the Court both to make a declara- 
tion of right and to grant an injunction is clearly established in any 
of the following cases: . (1) If the Act itself under which the alleged 
power is claimed is wholly invalid; (2) If the Government instrumen- 
tality is attempting to exert under cover of a valid Act powers which are 
not capable of being conferred on it by the Commonwealth Parliament; 
or (3) If it is attempting to exert under cover of the instrument creat- 
ing it, powers which that instrument does not confer.” *® 


Freedom from any governmental requirement which is believed 
unlawfully to impair the privileges of the individual may likewise 
be judicially asked in the form of a suit for a declaration of im- 
munity.*** The plaintiff thus takes the initiative in putting to the 





159 [rg11] 1 K. B. 410, 421. 

160 Erwin Billiard Parlor v. Buckner, Sheriff, 156 Tenn. 278, 300 S. W. 565 
(1927) ; Evans v. Manchester, Sheffield & Lincolnshire Ry., 36 Ch. D. 626 (1887) ; 
London Ass’n of Shipowners v. London & India Docks, [1892] 3 Ch. 242; 
Attorney-General v. Merthyr Tydfil Union, [1900] 1 Ch. 516; Deep Creek Gold 
Dredging Co. v. Gympie Quartz Crushing Battery Co., 8 Queensland L. J. 131 
(1897). 

161 Colonial Sugar Refining Co., Ltd. v. Attorney General, 15 C. L. R. 182 
(1912). Isaacs and Higgins, JJ., dissenting, considered that there was no threat 
to enforce penalties and that the questions had not yet been asked (pp. 222, 226), 
hence that the issue was not yet justiciable. 

162 Criminal liability: Little v. Smith, 124 Kan. 237, 257 Pac. 959 (1927) 
(privilege to carry cigarette advertisements without penalty); Pathé Exchange, 
Inc. v. Cobb, 202 App. Div. 450, 195 N. Y. Supp. 661 (1922), aff'd, 236 N. Y. 
539, 143 N. E. 274 (1923) (that plaintiff’s “news reel” was not subject to cen- 
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test a governmental action which threatens him with restrictions 
and often with a criminal prosecution. One of the commonest 
forms of this type of action is the claim of immunity from the re- 
quirement of a license or fee as a condition of doing business.’ 





sorship) ; Utah State Fair Ass’n v. Green, 68 Utah 251, 249 Pac. 1016 (1926) 
(privileged to conduct horse racing without danger of prosecution). 

Validity of statutory or administrative regulations: (1) Building regulations: 
Faulkner v. City of Keene, 155 Atl. 195 (N. H. 1931) (privilege to establish a 
filling station in building zone); Rosenberg v. Whitefish Bay, 199 Wis. 214, 225 
N. W. 838 (1929) (that statute prohibiting building does not apply to plaintiff) ; 
Todd & Higginbotham v. Burnett, 16 D. 794, 26 J. 374 (Scot. 1854) (that plain- 
tiff’s already built factory was not subject to building restrictions). (2) Other 
regulations concerning land: Spring Hill Cemetery Co. v. Lindsey, 37 S. W.(2d) 
111 (Tenn. 1931) (that burdens imposed for beautification could not be imposed 
on plaintiff because statute unconstitutional). (3) Business free from regula- 
tions: Jewell Tobacco Warehouse Co. v. Kemper, 206 Ky. 667, 268 S. W. 342 
(1925) (unsustained claim that statute regulating business of warehousemen was 
unconstitutional) ; Dowdy v. City of Covington, 237 Ky. 274, 35 S. W.(2d) 304 
(1931) (administrative interpretation of ordinance requiring registration of mov- 
ing van operators, held improper); Erwin Billiard Parlor v. Buckner, 156 Tenn. 
278, 300 S. W. 565 (1927) (not subject to pool-room regulations, because dis- 
criminatory) ; Peninsular & Oriental Steam Navigation Co. v. The King, [1901] 
2 K. B. 686 (shipping company claims exemption from statutory duty to provide 
certain accommodations for lascars); W. & A. McArthur, Ltd. v. State of Queens- 
land, 28 C. L. R. 530 (1920) (that anti-profiteering statute did not apply to plain- 
tiff’s goods) ; Carleton v. Coady, [1924] 1 Ir. R. 168 (plaintiff’s land exempt 
from rent-fixing statute). (4) Administrative notices and returns: Flint v. 
Attorney-General, [1918] 1 Ch. 216, [1918] 2 Ch. 50 (notice of compulsory 
military service); Smeeton v. Attorney-General, [1920] 1 Ch. 85 (exempt from 
filling out tax return); Whyte, Ridsdale & Co. Ltd. v. Attorney-General, [1927] 
1 Ch. 548 (notice that artists’ supplies were importable only under license claimed 
ultra vires); R. G. Z. 36, 210 (1895) (no tax return demandable because in- 
heritance exempt). 

Liberty to act: (1) Plaintiff’s privilege: Second Nat. Bank of Nashua v. Old 
Guaranty Savings Bank, 84 N. H. 342, 150 Atl. 737 (1930) (privileged to liqui- 
date assets of defendant bank and surrender charter); Northwestern Nat. Ins. 
Co. v. Freedy, 227 N. W. 952 (Wis. 1929) (privileged to organize casualty com- 
pany notwithstanding charter) ; Gillow v. Durham County Council, [1911] 1 K. B. 
222 (that plaintiff school managers are privileged, without interference from edu- 
cation authorities, to have school cleaned and charge expense to local authority). 
(2) Defendant’s no-right: Genders v. London County Council, [1915] 1 Ch. 1 
(that not part, but only whole, could be taken under eminent domain) ; Hillman 
v. Commonwealth, 35 C. L. R. 260 (1924) (that defendant had no right to employ 
for more than 44 hours per week without pay for overtime); Boland v. Canadian 
Nat. Ry., 56 Ont. L. R. 653 (1925) (that defendant had no right to expropriate 
plaintiff’s land). 

163 American Trust Co. v. McCallister, 299 Pac. 319 (Ore. 1931) (privileged 
to sell stock without public permit); James v. Commonwealth, 41 C. L. R. 442 
(1928) (plaintiff immune from Government’s export license on dried fruits) ; 
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In the United States this generally involves the issue of consti- 
tutionality, and numerous cases in our states attest the growing 
practice of challenging the validity of statutes or ordinances im- 
posing duties on the individual under the police power by declara- 
tory judgment, instead of by the more cumbersome injunction, 
which, although accomplishing the same purpose of deciding the 
issue, is nevertheless conditioned upon the assumption of pro- 
cedural and substantive burdens. The declaration achieves the 
identical result while avoiding the difficulties attached to the 
injunction. 

In a Pennsylvania case, an owner of land successfully challenged 
the constitutionality of a zoning ordinance which, by drawing arbi- 
trary lines, materially impaired the value of his land by confining 
it to residential purposes, thereby interfering with the execution 
of a pending contract for its sale. The supreme court of Pennsy]l- 
vania, in holding the ordinance unconstitutional, relied upon Sec- 
tion 2 of the Uniform Declaratory Judgments Act, which provides 
that “any person . . . whose rights . . . are affected by a stat- 
ute [or] municipal ordinance ... may have determined any 


question of construction or validity arising under the . . . stat- 
ute [or] ordinance . . . and obtain a declaration of rights, status, 


or other legal relations thereunder.” ** 


Much has been heard lately of efforts to bring about a consoli- 
dation and merger of competing businesses, a practice believed by 
the promotors to be economically sound and legally privileged, yet 
which encounters the hazard of possible criminal penalties and 
dissolution proceedings under the Sherman Anti-Trust Act. Busi- 
ness wishes to obey the law generally, but can not obtain any 
authoritative determination of its interpretation in a particular 
case until the merger has been actually effected and then only by 





Lawson v. Interior Fruit Committee, 42 Br. Col. 493 (1930) (license) ; Western 
Australian Ins. Co., Ltd. v. Attorney General, [1926] Ir. R. 57 (plaintiff im- 
mune from Government’s demand of fresh deposit for doing business); Ham- 
burgisches Oberverwaltungsgericht I, No. 49, cited in Lassar, REICHSVERWAL- 
TUNGSGERICHT (1930) 34 (that dentist is not subject to statutory permission to 
use gold and platinum). 

164 Taylor v. Haverford Township, 299 Pa. 402, 149 Atl. 639 (1930); cf. 
Liggett Co. v. Baldridge, 278 U. S. 105 (1928) (statute requiring ownership of 
drugstores by pharmacists held invalid on injunction) with Evans v. Baldrige, 
294 Pa. 142, 144 Atl. 97 (1928), and Pratter v. Lascoff, 140 Misc. 211, 249 N. Y. 
Supp. 211 (1931) (declaratory judgment), 
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being made the object of a prosecution. It is not possible then to 
unscramble the merged properties without serious losses, and the 
perpetual sword of Damocles is a deterrent to enterprise. The 
dilemma has induced legislative proposals that the Federal Trade 
Commission shall be enabled to give an advisory opinion on the 
validity of a proposed merger, thus presumably giving some meas- 
ure of assurance against federal prosecution. The suggestion has 
manifest weaknesses. In foreign countries having the declaratory 
judgment procedure, it is not uncommon for a plaintiff thus in 
danger and dilemma to institute an action against the attorney 
general or enforcing official by originating summons operating as 
an order to show cause and to claim that his presently proposed 
action is privileged under the statute. Three cases in New Zea- 
land may be cited. Section 3 of the New Zealand Declaratory 
Judgment Act provides: ‘“‘ Where any person desires to do any act 
the . . . legality . . . of which depends on the construction .. . 
of any statute . . . such person may apply to the Supreme Court 
by originating summons . . . for a declaratory order determining 
any question as to the construction . . . of such statute.” In 
Smith v. Kairanga County,’* the plaintiff owned land which he 
wished to supply with water. Joining with others having the same 
desire, he presented to the administration a scheme for the con- 
struction of an irrigation district, together with the necessary 
works. Thescheme required the use of iron pipes, however, which 
was of doubtful legality; but the court sustained the plaintiff’s 
claim for a declaration that such use would not violate the statute. 
In Australian Mut. Provident Soc. v. Attorney General, the 
company proposed to issue to parents insurance policies on the 
lives of children which the company believed, contrary to the at- 
torney general, to be within the restrictive terms of the Life 
Insurance Act, 1908, which closely limited such policies. On an 
action for a declaration of validity, the court held that while two 
of the statutory conditions had been met, the third had not, and 
that hence the policy was illegal. In Harcourt v. Attorney- 
General,’* certain racing clubs desired to inaugurate a new scheme 





165 [917] N. Z. 567. 

166 [1916] N. Z. 179. See also Scales v. Registrar of Companies, [1920] N. Z. 
821 (company held entitled to registration, but bound to increase capital before 
commencing insurance business). 167 [1923] N. Z. 686. 
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for conducting races, inasmuch as they had found the old one 
productive of accidents. They desired to run off heats, with a 
prize for each heat, but there was to be no final competition be- 
tween the respective winners. As racing was an important indus- 
try and sport in New Zealand, the clubs sought the protection of 
a decision before risking a violation of the criminal law. They 
thereupon sued the attorney general for a declaration that their 
proposed scheme was lawful under the Gaming Act. The court 
decided that part of the plan was legal and another part illegal, 
remarking: “ The Declaratory Judgments Act . . . is a statute 
which authorizes His Majesty’s subjects to ascertain by an au- 
thoritative pronouncement the precise meaning of the law they are 
called upon to obey.” ** 

If, then, a plan of merger is laid before the attorney general and 
he indicates disapproval, why should it not be possible for the 
parties in interest to cite him into court to have the issue of le- 
gality determined before a possibly mistaken course has been 
pursued with the resulting expense, loss, and liability to criminal 
penalty? The suggestion that a dishonest attorney general might 
connive at a violation of the law is as appropriate to the present 
statute, which enables him to determine the policy of prosecution. 
The only objection that occurs to the writer is that the merger 
plan as presented may not be the plan as carried into execution; 
but that will simply mean that the old decision is no bar to a new 
prosecution. If the cards are changed, the deal breaks down. 
But the usual attack is upon the contract of merger itself, and the 
validity of that can be passed upon as easily before the merger 
is concluded as after. The advantage of an authoritative binding 
judgment of a court over the advisory opinion of the Federal 
Trade Commission requires no comment. 

One of the most common claims of immunity is the immunity 
from taxation. It is often difficult to challenge the validity of a 
tax by injunction, and it is hazardous to invite a levy or await en- 
forcement proceedings, with possible penalties. A practice has 
therefore developed of challenging the validity of a tax law or of 
an assessment thereunder by an action for a declaration, a speedy 
method of determination which does not materially hamper the 





168 [1923] N. Z. 690. 
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taxing power and which insures an authoritative determination on 
the propriety of the proposed exaction before it has been enforced. 
This proceeding may take the form of an attack upon the consti- 
tutionality or validity of the law,’ or upon the validity of the 
assessment thereunder; *”° or the taxpayer may contend that he *”* 
or his property *** is exempt from taxation, or that the amount of 
the tax is unduly high or the classification improper.**® 


Privileges of Governmental Authorities 


The dangers to which an officer is exposed either in refusing to 
carry out a statute which he believes unconstitutional or in carry- 
ing out a statute which later proves to have been unconstitutional 
are extraordinary.’"* For refusing to act, the officer exposes him- 





169 Frazier v. City of Chattanooga, 156 Tenn. 346, 1 S. W.(2d) 786 (1928) 
(claim that law permitting assessment on property owners for improvements was 
repealed; denied) ; Universal Film Mfg. Co. v. New South Wales, 40 C. L. R. 333 
(1927); Mason v. City of Victoria, 26 Br. Col. 418 (1917). 

170 Wilcox v. Madison, 106 Conn. 223, 137 Atl. 742 (1927) (assessment claimed 
out of proportion to real value of property and that classification wrong. Denied. 
Certiorari denied, 276 U. S. 606 (1927)); Soergel, Jahrbuch d. Verwaltungsr. II, 
499 (Baden, March 23, 1909) (plaintiff could seek declaration against preliminary 
order on rate of assessment, without waiting for determination of taxable res 
[working capital]). 

171 Parmer v. Lindsey, 157 Tenn. 29, 3 S. W.(2d) 657 (1928) (plaintiffs 
claim immunity from privilege tax, not being “general contractors”); Nash 
Sales, Inc. v. City of Milwaukee, 198 Wis. 281, 224 N. W. 127 (1929) (interstate 
motor companies shipping in original packages claim exemption from state tax) ; 
Vaughn v. Attorney General, 20 Alberta 424 (1924) (that plaintiff’s deceased 
husband held vendor’s deed in escrow only, hence not owner, and exempt). 

172 City of Louisville v. Cromwell, State Treas., 233 Ky. 828, 27 S. W.(2d) 377 
(1930) (city claims exemption on gasoline to be used in city vehicles); Peoples 
Tel. Corp. v. City of Butler, 99 Pa. Sup. Ct. 256 (1930) (that lot and building 
necessary for plaintiff’s business, hence tax exempt); Automatic Totalisators Ltd. 
v. Federal Comm. of Taxation, 27 C. L. R. 513 (1920) (dividends not cash prize 
in lottery, hence exempt) ; Macrae Mining Co., Ltd. v. Township of Bucke, 58 Ont. 
L. R. 453 (1926) (that mining rights not merged with sold surface rights, hence - 
exempt from tax on sale). 

178 Cupp Grocery Co. v. Johnstown, 288 Pa. 43, 135 Atl. 610 (1927) (plaintiff 
owner of 33 stores claims liability to only one license tax of $100 as a corporation, 
not $915 as assessed) ; Incorporated Council of Law Reporting v. Federal Comm. 
of Taxation, 34 C. L. R. 580 (1924) (whether plaintiff liable as a person or cor- 
poration). 

174 See Norwood v. Goldsmith, 168 Ala. 224, 53 So. 84 (1910), where the treas- 
urer of a county refused to pay a warrant that had been drawn for the repayment 
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self to an action for tort at the behest of a citizen prejudiced or to 
removal from office, fine, or greater penalty; for acting, he may 
expose himself to an action for damages or to disciplinary meas- 
ures. He usually assumes the risks of constitutionality. For taxes 
collected under an invalid act, the tax collector is personally lia- 
ble, whether the money has been paid into the state treasury or 
not; for the destruction of property or interference with personal 
liberty, he is also personally liable; in executing process under an 
unconstitutional statute, many states held him liable.**° On writ 
of mandamus, many states deny the officer the privilege of setting 
up the unconstitutionality of the governing statute as a defense.*” 
The unhappy dilemma of officers who must stake their security 
and imperil their positions by having to guess upon the constitu- 
tionality or unconstitutionality of the statute under which they 
are required to act is described by the Alabama Supreme Court in 
the case of Norwood v. Goldsmith: 


“ All persons or officers are of necessity required to pass upon the 
validity of all acts or proposed statutes under which they are required 
to act.or to decline to act. In so acting or declining to act under such 
proposed statute he must necessarily pass upon it for himself. He may 
do so with or without advice from attorneys or other sources of informa- 
tion. But courts are the one source from which he can get no infor- 
mation in advance, as to whether he should, in any particular instance, 
observe or decline to observe the requirements of the proposed act or 
statute. Every executive officer, or every person as for that matter, 
is presumed to know the law —a presumption often violent but always 
necessary. Hence every man is his own constructionist. If two differ 
as to the construction of a given act, and it is acted upon or declined 
to be acted upon by the one, to the hurt or injury of the other, and the 
one is sued in the courts by the other for so acting or declining to act, 





of taxes paid under an alleged unconstitutional statute, which the treasurer thought 
constitutional. 

175 See discussion of the cases in Field, The Effect of an Unconstitutional Statute 
in the Law of Public Officers: Liability of Officer for Action or Nonaction (1928) 
77 U. or Pa. L. Rev. 155; Crocker, The Tort Liability of Public Officers Who Act 
Under Unconstitutional Statutes (1929) 2 So. Catir. L. REv. 236. 

176 State ex rel. Mueller v. Thompson, 149 Wis. 488, 137 N. W. 20 (1912); ¢f. 
Golden Gate Bridge and Highway Dist. v. Felt, 5 Pac.(2d) 585 (Cal. 1931) ; Board 
of Comm’rs of Newton County v. State, 161 Ind. 616, 69 N. E. 442 (1904). See 
the cases pro and con in Rapacz, Protection of Officers Who Act Under Unconstitu- 
tional Statutes (1927) 11 Munn. L. REv. 585. 
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and in the decision of the cause it becomes necessary to pass upon the 
validity of the act in order to determine the rights of the parties in 
that suit, the court will then — but not until then — pass upon the con- 
stitutionality of the act; and it is then only passed upon by the court 
in so far as the rights of these particular parties to the particular suit 
are concerned. When so decided by the highest court of the land all 
people, including executive and judicial officers, ought and usually do 
consider that particular question as settled and binding; but this is 
only so by the rules of policy, propriety, and common consent, and the 
credence which the people have in the opinions of such courts.” 177 





























The question arises whether the issue of constitutionality, often 
the only issue in the case, can not be decided at the request of the 
officer, when time permits, before he undertakes to act, rather 
than after, with all its attendant risks of loss, penalty, and dis- 
missal. Even those courts which protect the officer against mis- 
taken action under a warrant allegedly fair on its face, simply 
throw on the unfortunate victim of the officer’s act the risks and 
consequences of the mistake. Either party — the officer or the 
citizen to be affected — should have the opportunity to place in 
issue the question of constitutionality as soon as the dispute arises. 
Thus, the light is turned on before rather than after the perhaps 
fatal leap, which need no longer be made in the dark. 

The experience of many jurisdictions with the declaratory judg- 
ment shows that it has been frequently employed for the purpose 
of obtaining a decision on the challenged power of an officer or 
administrative body under a statute. The issue generally involves 
either the constitutionality or construction of a statute or ordi- 
nance. To enable this question of construction to be determined 
before the officer acts, is manifestly a public service to every one 
concerned. Contrast with the case of Norwood v. Goldsmith *™* 
the case of Graham v. England,‘ where the comptroller of the 
state, not knowing whether to pay the salary to a judge whose 
term had expired but who claimed to hold over during his contest 
of the election resulting in his apparent defeat, or to a temporary 
judge appointed by the governor during the pendency of the elec- 
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177 Supra note 72, at 234-35, 53 So. at 87. 
178 Tbid. 
179 354 Tenn. 435, 288 S. W. 728 (1926); see also State ex rel. Barham v. 
Graham, 161 Tenn. 557, 30 S. W.(2d) 274 (1930). 
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tion contest, or to the newly elected judge, a decision which de- 
pended on the validity of the statute authorizing the appointment 
of a temporary judge, brought an action for a declaration of his 
privilege to pay the salary to Judge England, the temporary judge, 
and also to Judge Barham, the defeated judge. By deciding that 
the comptroller was authorized to pay the temporary judge and 
the newly elected judge only, they protected the comptroller 
against an erroneous payment, and determined the constitutional 
issue. 

Tax collectors, before applying drastic sanctions subjecting 
themselves to penalty if wrong, may seek the aid of a declaratory 
judgment against the delinquent taxpayer who challenges the le- 
gality of the proposed sanction. Thus, before arresting a taxpayer 
for non-payment of a school tax, no property having been found, 
a Pennsylvania collector whose right to levy or arrest had been 
contested on the ground that the school tax was illegal, sought a 
declaration that the tax, the levy, and the arrest were legal and 
that the defendant was subject to them.**° In a New Zealand 
case, a registrar of property had sold for taxes two lots out of 
many belonging to the same delinquent taxpayer, but mortgaged 
to different mortgagees. Although he had realized sufficient funds 
for the tax from the sale of the two lots, the registrar desired to 
make further sales in order not to compel two mortgagees to con- 
tribute the whole fund. The owner objecting to further sales and 
the purchasers demanding title, the registrar sought and obtained 
a declaration of his powers under the statute, thus avoiding trouble 
from many directions.*** Officers occasionally wish to alter public 
records or instruments, but doubt their power and fear the con- 
sequences of thus modifying vested rights, seeking, instead, the 
advance protection of a declaratory judgment against the affected 
citizens.**? 

Disputes often arise as to the term of office or legal status of 





180 Huber, Tax Collector v. Weakland, 7 D. & C. 496 (Pa. 1925). 

181 Mitchell v. Hayes et al., [1926] N. Z. 262. 

182 Mayor, etc., of Karori v. Australian Mut. Provident Society, 30 N. Z. 438 
(1911) (power to change form of debenture bonds of loan authorized to construct 
public works. Statute construed) ; District of Land Registrar v. Thompson, [1922] 
N. Z. 627 (power to recognize title of good faith grantee of a certificate of title, 
grantor’s name having been forged by his son, and to compel delivery of certificate 
for rectification of register). 
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an elected or appointed officer. Doubt as to the length of the term 
creates uncertainty not merely for the officer, but for the commu- 
nity and for the administration. Thus, in Philadelphia, one Fox 
was appointed district attorney upon the resignation of the incum- 
bent. Ross, a taxpayer, sued out mandamus to have a district at- 
torney elected at the next general election, whereupon Fox success- 
fully brought an action for a declaration that his term ran until 
the expiration of the term of his predecessor, a difference of a 
year.'** The fact that mandamus had been filed did not bar the 
action for a declaration. Judge Wingate was elected surrogate 
of Kings County, New York, in 1925. At the same election a 
constitutional amendment was ratified, which increased the surro- 
gate’s term from 6 to 14 years. Whether this amendment applied 
to surrogates chosen at that election was doubtful, so early in 1931 
Surrogate Wingate sued the secretary of state, who lists officers 
open for election, for a declaration that his term of office ran for 
14 years from 1925. In holding that there was an actual contro- 
versy, and that the plaintiff’s term ran for only six years, the court 
held that “future confusion and possible litigation will be 
avoided by a present determination of the question here involved. 
Public officers should have the right to have their legal duties 
judicially determined. In this way only can the disastrous results 
of well-intentioned but illegal acts be avoided with certainty.” *** 
Whether a state sheriff may under the Pennsylvania constitution 
accept appointment as a federal prohibition officer **° or whether 
under a Kansas statute an employee of a railroad operating under 
a city franchise may hold office as an elected city commissioner **° 
has been decided by declaratory judgment, thus avoiding trans- 
gressions of the constitution or criminal penalties. 

Cities and administrative boards doubtful of their powers to 
undertake official action affecting private rights have often found 





183 Fox, Dist. Atty. v. Ross et al., 7 D. & C. 263 (Pa. 1926). 

184 Wingate v. Flynn, 139 Misc. 779, 249 N. Y. Supp. 351 (1931). 

185 Sterrett’s Petition, 9 D. & C. 430 (Pa. 1926). It is doubtful who contested 
the petition. If there was no contestant, no declaration should have been issued, for 
it was then only an advisory opinion. 

186 State ex rel. Hopkins v. Grove, 109 Kan. 619, 201 Pac. 82 (1921). The suc- 
cessful action for a declaration of ineligibility was brought by the Attorney Gen- 
eral after Grove’s election but before Grove took office, thus saving a criminal 
penalty. 
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it of advantage to secure an authoritative determination of their 
powers against challengers, announced or notified, thus saving 
unfortunate and expensive mistakes in the conduct of public busi- 
ness. These actions, involving questions of statutory construc- 
tion, may be brought against contesting public officials, against 
the citizen directly affected by the proposed administrative act, 
or even against a challenging taxpayer. 

Many of these questions arise in connection with the proper 
expenditure of public moneys, including the validity of resulting 
bond issues. The power to raise loans for certain purposes or 
under certain circumstances, especially in view of provisions for 
municipal debt limits, is often put to the test in this way.’* 
Naturally, in these cases, the public act in question must be ac- 
complished or imminent, and not merely remotely prospective or 
contingent. The legal propriety of spending lawfully borrowed 
money for specific purposes may also be determined by declara- 
tion. Thus, in a New Zealand case borrowed funds were found 
insufficient for all of the eight purposes for which expendi- 
ture had been voted at an election, whereupon the city council 
wisely sought the protection of a declaratory judgment before 
expending the funds for some only of the designated purposes, 
for it was held.that they were strictly bound by the vote.’* 
The power to administer a loan fund**® or to change the 
terms of an authorized loan has also been adjudicated by decla- 
ration.*” 

The question whether the issuance of improvement bonds based 
on assessments on abutting landowners was incurring or increas- 
ing indebtedness within the meaning of a statute requiring the 





187 Tauranga Borough v. Bank of New Zealand, [1916] N. Z. 233; Napier 
Borough v. Australian Mut. Provident Soc., [1917] N. Z. 292 (involved question 
whether borrowing power exceeded) ; Hauraki Drainage Board v. Bank of New 
Zealand, [1928] N. Z. 59 (board, having merged two drainage districts, asserts 
power to carry on separate projects by raising loan). 

188 Jy re Wanganui Borough Council Tramways Extension Special Loan, [1922] 
N. Z. 500. 

189 Mayor of Wellington v. Attorney General, 32 N. Z. 1175 (1913) (whether 
interest earned on loan fund was part of capital or usable for interest and service 
charges on loan). 

190 Gisborne Borough v. Auckland Prov. Patriotic and War Relief Ass’n, [1916] 
N. Z. 218 (whether, after getting authority for thirty-year loan, plaintiff could | 
contract for ten-year loan, on which lender insisted). 
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approval of a mayor was raised by declaration in Pennsylvania. 
The court in this case said: 


“ The legal relations of the parties hereto under the Statute of 1927, 
supra, are disputed, and under the Act of 1923, supra, any person in- 
terested may obtain a declaration of his rights, status or other legal 
relations thereunder. A mayor who is advised by his lawfully con- 
stituted legal adviser and who, therefore, firmly believes that the act 
does not apply and that it is not his duty or right to certify, stands 
in a dangerous position if his adviser and he are wrong. . . . We do not 
concur in the view that the prayer is purely for an advisory opinion; it is 
for more; it is, we think, for the speedy determination of a real contro- 
versy as to whether or not these improvement bonds come under the 
provisions of the said Act of 1927 and its supplement.” 1% 


In a Kentucky case, a city had contracted with the defend- 
ant for the construction of a water system and its bonds had been 
authorized. The legislature then passed an act which threw 
doubt upon the validity of the contract and of the proposed bonds, 
a doubt which was dissipated by a declaratory judgment that 
the subsequent act did not prevent the issuance of the bonds 
as planned.’*” The statutory validity of bonds for relief 
of the destitute was similarly determined in a recent Michigan 
case.*** 

It will be recalled that in Fidelity Nat. Bank v. Swope *®™* the 
United States Supreme Court sustained the propriety of an action 
brought by the city for a declaration of the validity of a special 
assessment for public improvements and of the bonds issued there- 
under. Bond validating statutes in California, Florida, Georgia, 
and Mississippi have long been sustained. 

Public authorities have sought by declaration the aid of a judi- 
cial determination of validity in support of other powers in ad- 
vance of their exercise. For example, the liability of a railroad to 
tax assessments by the plaintiff city for street improvements on 
land which the railroad had dedicated to the city and on which 





191 City of Chester v. Woodward, 13 D. & C. 201, 203 (Pa. 1929). 

192 City of Sturgis v. Christenson Bros. Co., 235 Ky. 346, 31 S. W.(2d) 386 
(1930). 

198 City of Muskegon Heights v. Danigelis, 235 N. W. 83 (Mich. 1931). 

194 294 U.S. 123, 131 (1927). 
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it claimed future tax exemption *°° was determined by declaration, 
because the contractor had refused to proceed with the improve- 
ments until the city’s power to levy the assessment had been made 
clear. The doubts of the city and the fears of the contractor were 
thus dissipated. In an English case, a municipality claimed a dec- 
laration that a certain sewer did not require the defendant board’s 
approval and that the plaintiff was privileged to proceed without 
it.°° Cities or administrative boards have sought declarations of 
their power to sell defendant’s land for taxes,’*’ to take certain 
land originally native, without compensation,’®* to purchase land, 
to erect stores and to mortgage,’*® to construct and lease tram- 
ways,’*° to transfer a teacher to a different position with the same 
salary,*” to detain a ship until certain charges were paid,”” to per- 
mit the defendant corporation to amend its articles of incorpora- 
tion by issuing no-par stock and using the proceeds in certain 
ways.”°** 

This review of the variety of doubts, dilemmas, and uncertain- 
ties which the procedure for a declaratory judgment has dissipated 
and removed will have indicated the social service performed by 
that method of raising issues. Private and public business with 
its ever growing complexity needs and should receive the aid of 
the courts in the construction of contested rights before violence 
and irretrievable loss have occurred. If this requires closer ex- 
amination of the theory of causes of action, justiciability, and 
judgments, it is a task which should be welcomed. It has at its 
disposal the tested experience of a considerable part of the civi- 
lized world. 

Edwin M. Borchard. 


Yate LAw ScHOOoL. 





195 Chesapeake & Ohio R. R. v. City of Morehead, 223 Ky. 698, 4 S. W.(2d) 
726 (1928). 

196 London County Council v. Port of London Authority, [1914] 2 Ch. 362. 

197 Devonport Borough Council v. Quarterly, [1930] N. Z. 884. 

198 Smith v. Attorney-General, 31 N. Z. 509 (1912); Solicitor*General v. Cave 
et al., 31 N. Z. 614 (1912). 

199 New Zealand Meat Producers Board v. Attorney General, [1927] N. Z. 851. 

200 Mayor of Miramar v. The King, 28 N. Z. 727 (1909). 

201 Wanganui Education Board v. Bowater et al., [1916] N. Z. 590. 

202 The Countess, [1921] P. 279, [1922] P. 41; cf. Ford Shipping Line, Ltd. 
v. Superintendent of Mercantile Marine, 29 N. Z. 679 (1910). 

203 Lewis v. Oscar C. Wright Co., 234 Ky. 814, 29 S. W.(2d) 566 (1930). 
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THE INTERSTATE COMMERCE COMMISSION AND 
INTERSTATE RAILROAD REORGANIZATIONS * 


I 


HE first comprehensive congressional act regulating com- 
merce * — the Act of 1887 — contained no provision for the 
regulation, by the newly created Interstate Commerce Commis- 
sion, of the financial organization and reorganization of interstate 
railroads. Not that regulation was thought undesirable; * in- 





* This paper was originally prepared for the graduate course on administrative 
law conducted by Professor Felix Frankfurter at the Harvard Law School (1930- 
1931). 

1 24 Strat. 379 (1887). Before the passage of the Interstate Commerce Act 
of 1887 several minor statutes pertaining to railroads were passed. See JONEs, 
PRINCIPLES OF RAILWAY TRANSPORTATION (1924) 210; Briccs, History or BILLs 
AND RESOLUTIONS INTRODUCED IN CONGRESS RESPECTING FEDERAL REGULATION OF 
INTERSTATE COMMERCE BY RAILWAYS 1862-1913 (1913). The most important of 
these were: (1) The Act of July 15, 1866, which authorized railroads to carry pas- 
sengers from one state to another and to connect with other lines, to form con- 
tinuous routes, 14 Stat. 66 (1866); (2) The Act of Oct. 1, 1873, which related to 
the prevention of cruelty to animals in transit on interstate railroads, 17 Stat. 584 
(1873). See also 2 Haney, A ConcressionaL History or Rattways (1910) 281; 
REPORT OF THE SENATE SELECT COMMITTEE ON INTERSTATE COMMERCE (1886) 38. 
For a summary of the important legislation relating to interstate railways, see 
Tollefson, Judicial Review of the Decisions of the Interstate Commerce Commis- 
sion (1927) 11 Minn. L. Rev. 389. 

See also the lecture by Mr. Hines on The Interstate Commerce Commission in 
BALLANTINE ET ALS., SoME LEGAL PuHasEes OF CorRPORATE FINANCING REGULATION 
AND REORGANIZATION (1931). For a discussion of governmental control of the 
financial operations of railroads in England, see WANG, LEGISLATIVE REGULATION OF 
Raitway FINANCE IN ENGLAND (1918). 

2 The chief purpose of the Act of 1887 was set forth in the Report oF THE 
Senate SELECT COMMITTEE ON INTERSTATE COMMERCE (1886) 215, in the following 
language: “ The provisions of the bill are based upon the theory that the para- 
mount evil chargeable against the operation of the transportation system of the 
United States as now conducted is unjust discrimination between persons, places, 
commodities or particular descriptions of traffic. The underlying purpose and aim 
of the measure is the prevention of these discriminations both by declaring them 
unlawful and adding to the remedies now available for securing redress and enforc- 
ing punishment, and also by requiring the greatest practicable degree of publicity 
as to the other financial operations and methods of management of the carrier.” 
See Catchings, Recent Exercise of Federal Power Under the Commerce Clause of 
the Constitution (1913) 1 VA. L. Rev. 44, 48. 

5 In 1872, upon the recommendation of President Grant, the Senate appointed 
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deed, in 1886, the report of the Cullom Senate Committee on In- 
terstate Commerce had acknowledged a need for the protection of 
investors and the elimination of overcapitalization.* Constitu- 
tional objections were thought, however, to be fatal to congres- 
sional control over security issues and financial operations.° 
During the hearings before the Cullom Committee in 1885, Mr. 
Sterne, representing the Board of Trade and Transportation of 
New York, testified that while investors in railroad securities re- 
quired protection, any attempt at congressional regulation would 
meet with the constitutional objection that it was not a regulation 
of commerce.’ In its report the Committee, without discussion, 
expressed agreement with Mr. Sterne’s views, and recommended 
that no direct regulation of security issues be attempted.’ It is 
interesting to note that the Committee conceded a lack of power to 
control security issues despite its belief that stock watering tended 
to increase rates.2 The Committee did, however, suggest a mode 














the Windom Committee to investigate matters pertaining to railways. In its report 
of 1874, the Committee declared that stock watering in railway securities was 
prevalent and that since it resulted in “ increased charges” and “ corrupt specula- 
tion ” it should be prohibited. Sen. Rep. No. 307, 43d Cone. 1st Sess. 1, 76. The 
Committee, however, recommended that no federal action be taken and that the 
matter be left with the states. See JoHNSOoN AND VAN METRE, PRINCIPLES OF RAIL- 
ROAD TRANSPORTATION (1916) 494, for a short survey of the attempt to secure federal 
regulation of railroads between 1874 and 1887. 

4 Report OF THE SENATE SELECT COMMITTEE ON INTERSTATE COMMERCE 
(1886), Sen. Rep. No. 46, 49th Cong. 1st Sess. 47, 51. 

5 See notes 6, 7, 8, infra. See also 13 House Miscellaneous Documents, Doc, 
No. 55, at 25, 47th Cong. 1st Sess. (1881). 

6 Mr. Sterne’s testimony was as follows: “I take it Congress will meet with 
considerable difficulty in any attempt to protect the stockholding interest. As 4 
rule, railway corperations have been chartered by the states and not by the Federal 
Government. Therefore as to their relations to the stockholder and to the in- 
vestor, they will claim entire immunity from Congressional legislation in that re- 
spect; and any law you may recommend the passage of and that may finally get 
upon the statute book, which will attempt the regulation of the financial relations 
of the corporation to its stockholders or the director to its stockholders, will meet 
with determined opposition on the part of the railroad corporation as unconstitu- 
tional on the ground that that is not the regulation of commerce.” REPORT OF THE 
SENATE SELECT COMMITTEE ON INTERSTATE COMMERCE (1886) TrEsTrMony at 82. 

7 REPORT OF THE SENATE SELECT COMMITTEE ON INTERSTATE COMMERCE (1886) 
47. The Committee reported that “It seems impracticable for Congress to devise 
specific regulations for the protection of stockholders for the reasons suggested by 
Mr. Sterne as follows: —.” Then follows a quotation from his testimony including 
the excerpt in note 6, supra. 

8 Jd. at 51. The Committee in no uncertain terms condemned overcapitaliza- 
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of alleviating the difficulties — it recommended that Congress 
cause the financial operations of interstate railroads to be investi- 
gated, in the belief that the ensuing publicity would react in pre- 
venting further illegitimate transactions, and in the awakening of 
a public sentiment, sufficient to secure state legislation.° 

Accordingly, the Act of 1887 authorized the Interstate Com- 
merce Commission te inquire into the management of interstate 
carriers, to require annual reports of their financial and other ac- 
tivities,*° and to require the adoption of a uniform system of ac- 
counts. To an extent the congressional action stimulated state 
action ** but the existing evils were not materially curbed. An 
adequate solution was still to be had. 

The second important congressional enactment regulating com- 
merce ** — The Hepburn Act of 1906 —increased the Com- 
mission’s powers over accounts, but otherwise failed to deal with 
matters of financial operation.* In the following year, however, 
the movement in favor of federal regulation of security issues, 
with consequent control over financial organization, operation, 
and reorganization, received considerable impetus. The Inter- 





tion but stated that it was not prepared to suggest any method whereby Congress 
could regulate such financial operations. The Committee was definitely of the 
opinion that overcapitalization tended to increase rates although the testimony 
presented to it was conflicting. See id. at 177, 229, 819. The Committee also ex- 
pressed its view against federal control over railroad construction, acquisition, etc., 
being apparently influenced by constitutional considerations. 

9 Id. at 52. The Committee suggested that the investigation be conducted under 
the direction of a commission. 

10 Sections 12, 20. 

11 See LocKLiIn, REGULATION OF SECURITY ISSUES BY THE INTERSTATE CoM- 
MERCE COMMISSION (1925) 10; Barron, State Regulation of the Securities of Rail- 
roads and Public Service Companies (1918) 76 ANN. OF THE AM. ACAD. OF POL. 
Scr. 167. 

12 34 Stat. 584 (1906). Although the powers of the Interstate Commerce 
Commission were increased and made more effective the regulation of security 
issues was not provided for. Senator Newland, although joining in the report of the 
Senate Committee in 1905, expressed the thought that some provision for control . 
of security issues in order to eliminate overcapitalization should be adopted. Sen. 
Rep. No. 1242, 59th Cong. 1st Sess. (1905). The most important acts passed be- 
tween 1887 and 1906 were the Expedition Act, 32 Stat. 823 (1903), and the Elkins 
Act, 32 Srat. 847 (1903), neither of which affected our problem. See Jones, 
PRINCIPLES OF RAILWAY TRANSPORTATION (1924) 233. 

13 See Hillyer, Interstate Commerce Law as Changed by the Act of June 29, 
1906, Sen. Doc. No. 266, 59th Cong. 2d Sess. (1906), for a comparison of the Acts 
of 1887 and 1906. 
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state Commerce Commission had concluded an investigation of 
the operation of the Union Pacific and, among its recommenda- 
tions, stated that “ the time has come when some reasonable regu- 
lation should be imposed upon the issuance of securities by rail- 
ways engaged in interstate commerce.” ** This recommendation 
was contained in the annual report for 1908, of the Commission 
to Congress,’* and was repeated in the following year."° 

In 1910 President Taft, in his message to Congress, recom- 
mended that legislation be enacted to prevent the over-issue of 
railway securities. He also advocated the adoption of a pro- 
vision, requiring the approval by the Interstate Commerce Com- 
mission of the amount of securities to be issued upon reorganiza- 
tion — his expressed purpose being to prevent the issuance of 
securities upon reorganization in excess of the fair value of the 
property acquired by the reorganized railroad." 

The Mann-Elkins Act of 1910'*—the third important con- 
gressional enactment regulating commerce — failed to carry out 
the President’s recommendations, but did contain a provision, 
authorizing the President to appoint a commission to investigate 
matters pertaining to railroad securities and the power of Congress 
to regulate their issue. The President thereupon appointed a 
commission known as the Railroad Securities Commission, headed 
by President Hadley of Yale.*® In its annual report for 1910, 
the Interstate Commerce Commission again recommended federal 
control of security issues, and in view of the action of Congress, 
called attention to a few of the accounting provisions promulgated 
by the Commission bearing upon the matters under considera- 
tion.” 

In 1911 the Hadley Commission rendered its report. Twenty- 
five years earlier, the Cullom Committee had considered over- 
capitalization harmful chiefly because of its belief that it tended 
to result in increased rates. The Hadley Commission inclined to 
minimize the effect on rates. It ably set forth, however, the 
harmful effect which overcapitalization may have on railway 





14 Consolidations and Combinations of Carriers, 12 I. C. C. 277, 306 (1907). 

15 (1908) ANN. REP. 84. 17 45 Conc. REc. 463 (1910). 

16 (1909) ANN. REP. 8. 18 36 Strat. 539 (1910). 

19 The Commission consisted of Arthur T. Hadley, Chairman, Frederick N. 
Judson, Frederick Strauss, Walter L. Fisher, and Balthasar H. Meyer. 

20 (1910) ANN. REP. 35. 
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credit with consequent impairment of service— a matter con- 
cerning the public as much as rates. The Commission conceded 
that some form of control over railway security issues was de- 
sirable but unanimously disapproved of direct regulation by the 
Federal Government. Publicity was again recommended as the 
panacea,” and a statute requiring interstate carriers to furnish 
the Interstate Commerce Commission with full particulars of all 
security issues and the purposes for which the proceeds were to 
be used was suggested.” 

Several objections to legislation forbidding the issuance of se- 
curities without first having obtained the sanction of the Inter- 
state Commerce Commission were mentioned. (1) Doubt as to 
the constitutionality of such a requirement, (2) the thought that 
the Commission’s approval in advance would create an impres- 
sion of governmental guaranty of values, (3) the belief that the 
approval of securities would involve a moral and possibly a legal 
obligation to recognize these securities in the regulation of rates, 
(4) the thought that delay incident to approval would hinder the 
railways from taking advantage of favorable market conditions, 
and (5) thoughts of difficulties of enforcement and want of 
public sentiment in favor of federal regulation, all contributed 
to the Commission’s conclusion.” 

The only direct mention of reorganizations made by the 
Commission was in connection with its recommendations on no- 
par stock.** It urged the use of no-par stock especially in re- 
organizations, and expressed the opinion that in reorganizations 
the public interest would be subserved and the speedy rehabilita- 
tion of the roads promoted “ by requiring the conversion of the 
common stock and encouraging the conversion of the preferred 
stock into shares without par value.” 

Although the Commission’s report received the approval of 
President Taft, it failed to arouse congressional action. In 1914 
a further attempt was made to secure federal control over security 





21 Report of the Railroad Securities Commission to the President, H. R. Doc. 
No. 256, 62d Cong. 2d Sess. (1911). 

22 The Commission made many other suggestions which do not directly con- 
cern us. 

*8 See the report of the Commission, supra note 21, especially at 16, 38. 

*4 See id. at 28. 





860 HARVARD LAW REVIEW 


issues.*° The House passed the Rayburn bill which contained a 
provision to that effect, but the bill never emerged from the Senate 
Committee. Meanwhile the financial investigations of the Inter- 
state Commerce Commission became frequent, and scandalous 
financial activities were disclosed.** The Commission, in its re- 
ports, continued its recommendations for federal control of se- 
curity issues to curb the illegitimate financial operations,” public 
sentiment in favor of federal control increased, and even the op- 
position of the railway interests was fast vanishing.”* 

In 1915, in his message to Congress, President Wilson sug- 
gested that the railway problem be investigated before further 
legislation was attempted.” Pursuant thereto, Congress in 1916 
passed a joint resolution appointing the Commerce Committees 
of the Senate and House to investigate the subject of govern- 
mental control over interstate railroads. The Newlands joint 
Sub-committee which included Senator Cummins and Repre- 
sentative Esch was designated to conduct the investigation. 
Meanwhile the Rayburn bill had again passed the House but, in 
view of the existence of the Newlands Committee, no action was 
taken in the Senate.*° 





25 In 1916, commenting upon the failure of his earlier bill to pass the Senate, 
Mr. Rayburn said that it probably would have passed the Senate but for the com- 
ing of the World War. H. R. Rep. No. 349, 64th Cong. 1st Sess. (1916). During 
the debate on the 1914 house bill (H. R. 15729), an amendment inserting the words 
“ corporate organization or reorganization ” in the clause limiting the use for which 
stock securities may be issued was voted down on the ground that the bill was 
sufficiently broad to cover all cases. See 51 Conc. Rec. 9884 (1914). 

26 See, e.g., The New England Investigation, 27 I. C. C. 560 (1913); In re 
Financial Transactions, History, and Operation of the Chicago, R. I. & Pac. Ry., 
36 I. C. C. 43 (1915). In In re Pere Marquette & Cincinnati, H. & D. Ry., 44 
I. C. C. 1, 222 (1917), the Commission remarked that as to the railroad under 
investigation existing state regulation had been inadequate to prevent hasty and 
unwise reorganization. 

27 CLARK, INTERSTATE COMMERCE (1919) 131 et seq. collates the numerous 
recommendations, contained in the Commission’s annual reports, and reports of 
investigations from 1908 to 1918 inclusive. 

28 See FREDERICK, FEDERAL REGULATION OF RAILWAY SECURITIES UNDER THE 
TRANSPORTATION ACT OF 1920 (1927) 9. The desire to eliminate the necessity of 
procuring approvals from numerous state commissions was a strong factor in the 
change of attitude evinced by railway executives. 

29 53 Conc. REC. 95, 99 (1915). The pertinent portion of the message may be 
found in H. R. Rep. No. 352, 64th Cong. 1st Sess. (1916). 

80 Mr. Rayburn in the House Committee report stated that the bill was aimed 
at requiring “honest capitalization” and “honest management.” H. R. REP. 
No. 349, 64th Cong. 1st Sess. (1916). 
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At the hearings before the Newlands Committee the testimony 
preponderated in favor of federal security regulation.** In the 
earlier stages of the struggle for federal control, its advocates had 
generally urged that it would eliminate overcapitalization and 
financial mismanagement, with consequent protection of inves- 
tors, reduction of rates, and rehabilitation of railroad credit and 
service. In view of the increasing number of state enactments, 
federal regulation was looked upon as having the added advan- 
tage of eliminating the numerous burdensome applications to 
state commissions. But most important were the relatively recent 
thoughts ably expressed before the Newlands Committee by Mr. 
Thelen, President of the California Railroad Commission, that 
an efficient transportation system demanded that railroads have 
sound financial structures and that federal control of security 
issues was desirable to achieve that result.** During his testimony 
Mr. Thelen expressly referred to reorganization as a situation in 
which federal control of security issues would enable the Commis- 
sion to assure itself that the new company has a sound financial 
structure.** 





31 See Hearings Before the Joint Committee on Interstate and Foreign Com- 
merce, 64th Cong. ist Sess. 76, 358, 554, 580 (1916). 

82 Hearings Before the Joint Committee on Interstate and Foreign Commerce, 
64th Cong. 1st Sess 556, 580 (1916). “In my judgment one of the most important 
functions which either federal or state Government can exercise is to insist that 
the financial structure of the utility be such that the utility has a chance to suc- 
ceed and that it will not later find itself in the necessity of going through receivership 
or reorganization.” Jd. at 580. See also Thelen, Desirable Scope and Method of 
Federal Regulation of Railroad Securities (1918) 76 ANNALS 191, where the same 
thought is expressed. 

33 See his testimony at 556 and 581. During the Hearings Mr. Thom, Counsel 
for the Railroad Executive Committee, inserted in the record the testimony of 
bankers in the Five Per Cent case and excerpts from text-writers to the effect that 
sound railway financing requires that the stock capitalization bear a proper relation 
to the total capitalization. Mr. Oldham there expressed the view that generally 
the stock capitalization should be at least forty per cent. See testimony of John 
E. Oldham, Five Per Cent Case (Oct. 20, 1914) 5864, reprinted at page 49 of the 
Hearings. Riptey, RAILROADS, FINANCE AND ORGANIZATION (109, 120), was quoted 
to the effect that railway bonds should not generally exceed forty per cent of the 
entire capitalization. 

From the foregoing and from Mr. Thelen’s testimony it seems clear that the 
problem of security control was not considered merely as control of the total amount 
of capitalization but as involving control of the entire financial structure of the 
tailroad to be organized or reorganized. With the further realization that the 
problem in its larger aspect was not merely one of rates, or discrimination, or 
capitalization, but involved the creation of a system of regulation whereby the 
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Before any congressional action could take place the United 
States had entered the World War and the Federal Government 
had assumed control over the railroads.** On May 20, 19109, 
President Wilson announced that the railroads would be returned 
to their owners at the end of that year.*° Before this announce- 
ment the Senate Committee on Interstate and Foreign Commerce, 
with Senator Cummins as chairman, had inaugurated hearings 
on the railroad question, and several months later the House Com- 
mittee, with Representative Esch as chairman, commenced like 
hearings.*° 

At these hearings the sentiment in favor of federal control 
of securities was overwhelming. Commissioner Clark urged the 
federal control of securities as a means of emancipating railway 
operation from financial dictation and the usual thoughts about 
restoring railroad credit and eliminating overcapitalization and 
financial scandals, were frequently expressed.*’ 

Several bills were introduced in both the Senate and the House, 
and, although varying in many respects, they all provided for 
federal regulation of security issues.** In February, 1920, the 


Esch-Cummins bill, generally known as the Transportation Act of 
1920, was passed by Congress and approved by the President.*° 





country would be assured of adequate transportation facilities at all times, the 
thought that the control of securities would involve control of the entire financial 
structure on organization and reorganization receives considerable reinforcement. 

34 See Drxon, RAmLRoADS AND GOVERNMENT (1922) 119. 

35 See Jones, PrincipLes OF RAILWAY TRANSPORTATION (1924) 545. The date 
of relinquishment was subsequently extended to March 1, 1920. 

36 See SHARFMAN, THE AMERICAN RAILROAD PROBLEM (1920) 382. 

37 Return of Railroads to Private Ownership Hearings before the Committee, 
66th Cong. rst Sess., H. Res. 4378 (1919). Commissioner Clark’s testimony may 
be found at 68. 

Judge Anderson, formerly a member of the Interstate Commerce Commission, 
expressed himself as favoring federal control of security issues and stated that the 
bonds of the company should bear a proper ratio to the total capitalization. See 
id. at 1565. See also Mr. Elmquist’s testimony at 1595. Mr. Elmquist was Presi- 
dent of the National Association of Railroad and Utility Commissioners. Mr. 
Lovett, President of the Union Pacific Railroad Company, also favored federal 
control. See id. at 1308. Mr. Erb, a railroad president, suggested that, in con- 
nection with its control over securities, the Commission might be vested with con- 
trol over reorganization expenses. See id. at 2354. 

38 See MacVeacH, THE TRANSPORTATION ACT OF 1920 (1923) 9, where there is 
a summary of all of the bills introduced. 

39 4z Stat. 456 (1920). For a compatison of the provisions of the old and 
new acts, see GARTNER, COMMENTARIES ON THE INTERSTATE COMMERCE Act (1921). 
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The Act of 1920 introduced a new policy, replacing the former 
policy which merely sought to prevent abuses. The new Act was 
expressly directed toward the creation of a railway system ade- 
quately equipped to handle the transportation needs of the coun- 
try.*° The Interstate Commerce Commission in its annual re- 
port for 1918** advocated statutory enactments assuring an 
adequate transportation system. The committee reports and con- 
gressional debates ** evince the same purpose, the express terms 
of the Act disclose it,** and the Supreme Court has repeatedly 
recognized it.** Along with numerous other provisions directed 
toward the accomplishment of its avowed purpose, the Act of 
1920 prohibits the construction or acquisition of lines of railroad, 
or the issuance of securities by interstate carriers, without the ap- 
proval of the Interstate Commerce Commission.*° 





40 See Burgess, Federal Regulation of Railway Management and Finance (1924) 
37 Harv. L. Rev. 705; Pogue, The Transportation Act of 1920 (unpublished 
thesis, Harvard Law School, 1927); Simpson, The Interstate Commerce Com- 
mission and Railroad Consolidation (1929) 43 Harv. L. Rev. 192. 

41 (1918) ANN. Rep. 2. Commissioner Clark, appearing before the Senate 
Committee on Interstate Commerce, 65th Cong. 3d Sess. (1919), read a statement 
on behalf of the Interstate Commerce Commission which repeated the recom- 
mendation of the Commission in its annual report of 1918 to the effect that the 
aim should be to “secure transportation systems that would be adequate for 
the Nation’s needs even in time of national stress or peril and that will furnish 
to the public safe, adequate and efficient transportation at the lowest cost con- 
sistent with that service.’ C1iark, INTERSTATE COMMERCE (1919) 3. The Com- 
mission also expressed the belief that regulation of security issues would aid in the 
emancipation of railway operation from financial dictation. See id. at 12. 

42 See Sen. Rep. No. 304, 66th Cong. 1st Sess. 18 (1919); 58 Conc. REc. 
566 (1919). 

43 E.g., § 12a(14) refers to leasing “ necessary to meet the transportation needs 
of the public.” 41 Strat. 479 (1920). 

44 New England Divisions Case, 261 U. S. 184, 189 (1923); Dayton-Goose 
Creek Ry. v. United States and Interstate Commerce Commission, 263 U. S. 456 
(1924). 

45 41 Stat. 477, 494 (1920). The section which requires the approval of the 
Commission before a line of railroad may be constructed or acquired is generally 
known as §1 (18) of the Interstate Commerce Act, while the section relating to 
security issues is generally known as § 20a. Under § 20a the Commission is directed 
to approve the issuance of securities only if it is (a) for some lawful object within 
its corporate purposes and compatible with the public interest, and (b) is reasonably 
necessary and appropriate for such purpose. Excerpts from Committee reports 
and congressional debates relating to §1 (18) may be found in MacVeacu, THE 
TRANSPORTATION ACT OF 1920 (1923) 218. For references to the committee re- 
ports and congressional debates relating to § 20a, see notes 46-50, infra. 
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The section relating to the issuance of securities (Section 20a) 
failed to receive lengthy comment in the committee reports or in 
the congressional debates. The Senate committee report merely 
stated, that the provision had been so often before Congress, that 
further discussion pertaining to it was unnecessary.*® Similarly, 
the House report stated that since the House was familiar with 
the provision it need not be dwelt upon, adding the thought that 
if it had been in force ten years earlier, the financial wrecking 
of such roads as the Frisco, Rock Island, Pere Marquette, Pitts- 
burgh Terminal, New Haven, and others would not have been 
possible.*? During the debates in both branches of Congress *° 
the bill was favored chiefly as a safeguard against overcapitaliza- 
tion and the financial scandals which had become so common, as 
stabilizing railway securities, with consequent benefit to the rail- 
ways and the public, and as eliminating the difficulties attendant 
upon the requirement that railways secure the approval of vari- 
ous state commissions.*° 

Senator La Follette, the leader of the opposition, urged the 
time-worn objections that the approval by the Interstate Com- 
merce Commission would involve the approval of all outstanding 
stock, much of which may be watered, and would morally bind 
the Government to permit rates sufficiently high to enable the 





46 Sen. Rep. No. 304, 66th Cong. 1st Sess. 20 (1919). 

47 H. R. Rep. No. 456, 66th Cong. 1st Sess. (1919). See MacVeacu, Tx 
TRANSPORTATION ACT OF 1920 (1923) 486. The conference report merely stated 
that both the Senate and House bills had contained similar provisions with re- 
spect to security issues. H. R. Rep. No. 650, 66th Cong. 2d Sess. (1919). 

48 58 Conc. REC. 8317, 8318 (1919). 

49 Senator Cummins stated that § 20a would concentrate the power exercised 
by state commissioners in the hands of a federal tribunal. 59 Conc. REc. 137 
(1919). In this connection it might be recalled that Senator Cummins was a 
member of the Newlands Committee before whom Mr. Thelen, Chairman of the 
California Commission, testified that the California Commission had been in- 
sisting that upon organization and reorganization carriers must be equipped with 
sound financial structures. See Hearings Before the Joint Committee on Inter- 
state and Foreign Commerce, 64th Cong. 1st Sess. 554, 556 (1916). 

Senator Kellogg expressed the thought that regulation of security issues would 
prevent the financial scandals which had become prevalent. 59 Conc. Rec. 228 
(1919). He also expressed the thought that it was undesirable to allow con- 
trol of security issues to remain in the hands of the various states. Ibid. 

In both branches of Congress the evils of overcapitalization were stressed and 
the proposed security control was urged as a remedy. See 59 Conc. REc. 730, 8320, 
8346 (1919). See also 58 Conc. Rec. 8376 (1919). 
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issuance of dividends on approved stock. The traditional con- 
stitutional objection seems to have been neglected. 

Although the Supreme Court has not passed upon the question, 
there seems little reason to doubt the constitutionality of Section 
20a.°* Surely the intimate relation between security issues and 
railway service should be a sufficient basis for sustaining the 
provision.” 

Since 1920 no interstate carrier may lawfully acquire a line of 
railroad or issue securities without first obtaining the approval of 
the Interstate Commerce Commission. Since every reorganiza- 
tion is dependent upon a readjustment of the financial struc- 





50 59 Conc. Rec. 519 (1919). These objections were, in substance, urged by 
the Hadley Commission in 1911. 

51 The validity of the section was sustained in Pittsburgh & W. Va. Ry. v. 
Interstate Commerce Comm., 293 Fed. 1001 (App. D. C. 1923), appeal dismissed, 
266 U.S. 640 (1924). Its constitutionality was attacked on the ground that it was 
not a regulation of commerce. The court, considering § 20a, merely as part of the 
general scheme of the Transportation Act to assure to the country adequate trans- 
portation facilities, had little difficulty in sustaining it. In Venner v. Michigan 
Cent. R. R., 271 U. S. 127 (1926), the constitutionality of § 20a was raised but was 
not passed upon, since the Court found that the lower court’s dismissal for want of 
jurisdiction was correct. The Supreme Court has often referred to § 20a without 
intimation that it may be unconstitutional. See, e.g., Railroad Comm. of the State 
of California v. Southern Pac. Co., 264 U. S. 331 (1924). See also (1931) 31 
Cor. L. Rev. 502. 

52 There seem to be many possible grounds for sustaining the provision: 

(1) There have been extended discussions on the question of whether railroad 
capitalization affects rates. If it does there is no doubt that its regulation is 
proper. See LocKk in, and Jones, infra. 

(2) Even if it be assumed that rates are not affected it seems clear that rail- 
road capitalization affects service (See-Lockitin, REGULATION oF SECURITY IssUES 
BY THE INTERSTATE COMMERCE COMMISSION (1925) 168; JONES, PRINCIPLES OF 
RaILwAy TRANSPORTATION (1924) 315), and accordingly may be regulated. 

(3) Regulation of security issues may be supported as a protection of rail- 
way credit. Financial scandals and receiverships result in loss of investor con- 
fidence with consequent impairment of credit, affecting rates, service, and the 
stability of the entire transportation system. 

(4) Lastly, there should be no difficulty in sustaining § 20a upon the thought 
that an efficient transportation system (and there is no doubt that Congress has 
power to make proper regulations for that purpose) requires that railroads be 
sound financially. The regulation of securities is an effective means of securing 
sound finance in organization, management and reorganization and is directly 
connected with the purpose of creating a transportation system, adequate to meet 
the country’s needs at all times. See Thelen, supra note 32, at 191, 194; SHARF- 
MAN, THE AMERICAN RAIZROAD PROBLEM (1921) 420. See also Barron, State 
Regulation of the Securities of Railroads and Public Service Companies (1918) 
76 ANNALS 161, 184, 189. 
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ture and the issuance of new securities, Section 20a has brought 
reorganizations under the direct control of the Commission. Dur- 
ing the past ten years the Commission has passed upon over sixty 
applications for the approval of security issues by reorganized 
companies.”* Before considering the results of a study of those 
cases it seems advisable to outline, briefly, the various steps be- 
tween the institution of the receivership and the application to the 
Commission for its approval of the proposed security issue. 


II 


After the receiver has been appointed, the investment bankers 
who were responsible for the original sale of bonds announce the 
personnel of a reorganization committee, which calls for the de- 
posit of bonds under a deposit agreement.** This announcement 
is generally followed by the formation of similar committees 
representing the remaining interests, and often representatives 
of the various committees are designated to act as a joint reor- 
ganization committee. A plan of reorganization is then worked 


out by the committee or committees °° and notice of the plan and 
agreement of reorganization is given the depositors, who are gen- 
erally afforded a limited time to withdraw. After the expiration 
of the specified time, the agreement is declared operative.” 
Meanwhile, the trustee has instituted suit for foreclosure and 
its suit has been consolidated with the general creditor’s suit in 
which the receiver was appointed.” An order of sale is entered, 





53 These will be considered p. 869 et seq., infra. 

54 For discussions of railroad reorganizations, see DewmNnc, FINANCIAL POLICY 
oF CORPORATIONS (1926) 930; JONES, PRINCIPLES OF RAILWAY TRANSPORTATION 
(1924) 353; Ripiey, RAILROADS, FINANCE AND ORGANIZATION (1915) 371. For a 
discussion of the steps in reorganizations generally, see STETSON ET ALS., SOME 
LecAL PuHaAses OF CORPORATE FINANCING, REORGANIZATION AND REGULATIONS 
(1917) 153. The discussion in the text is confined to the federal courts since most 
railroad reorganizations have taken place there. 

55 The plan may be prepared by the joint committee or by one committee 
under an agreement with the other committees, or by reorganization managers 
usually consisting of the dominant bankers. See Stetson ET ALS., op. cit. supra 
note 54, at 176. 

56 Non-assenters are usually afforded the opportunity of depositing their se- 
curities even after the time limit has expired. 

57 In some reorganizations there have been no foreclosures; however, the 
procedure outlined in the text is the usual one. 
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and under the prevailing practice the decree provides, (1) that, 
if a bid is made on behalf of a reorganization committee, notice 
of that fact, together with a copy of the reorganization plan, 
must be filed with the master conducting the sale, and (2) that 
the objections of persons who have not assented to the plan of 
reorganization will be heard upon the application for confirma- 
tion of sale.** Upon the sale, the property is purchased on be- 
half of the reorganization committee, and dissenters are entitled 
to their distributive shares of the purchase price. 

The application for confirmation of sale is accompanied by 
prayers for the approval of the reorganization plan, and for an 
injunction prohibiting all persons from proceeding against the re- 
organized company except in pursuance of its terms. The court 
then hears the objections of non-assenters that the plan is in- 
equitable and adjudicates that issue, directing its attention to the 
question of whether the respective interests have been afforded 
proper consideration under the terms of the plan of reorganization. 

In most of the recent railroad reorganizations the federal courts 
have not participated in the preparation of the plan of reorganiza- 
tion. Furthermore, where the plans have been presented to them 
for approval they have generally refused to consider whether the 
proposed financial structures were sound or whether better plans 
could have been prepared. Doubt may be expressed as to whether 
the judicial self-limitation can be justified, or even as to whether it 
will continue.*° However, that need not concern us here. For 
our purposes suffice it to say that, in the usual case, where ap- 
plication was made to the Interstate Commerce Commission on 
behalf of the reorganized company for authority to acquire the 
property of the old company and to issue securities, the federal 
court had done no more than adjudge that the respective interests 
were fairly treated under the terms of the reorganization plan.” 





58 See, e.g., Guaranty Trust Co. v. Chicago, M. & St. P. Ry., 15 F.(2d) 434 
(N. D. Ill. 1926). See also Swaine, Reorganization of Corporations: Certain De- 
velopments of the Last Decade (1927) 27 Cov. L. REv. gor. 

59 The writer has discussed the problems suggested in the text in an unpublished 
paper entitled Some Problems Relating to the Jurisdiction of the Federal Courts 
in Receivership Cases — Reorganizations (Harvard Law School, 1931). 

6° In many of the recent cases which may be classed as reorganization cases, 
the courts were not asked to approve reorganization plans and accordingly had 
practically nothing to do with them. In most of the recent large railroad reor- 
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III 


A. Applications before the Interstate Commerce Commission 
on behalf of reorganized companies generally involve Sections 1 
(18) and 20a of the Interstate Commerce Act. Under Section 1 
(18) no line of railroad may be acquired without the approval 
of the Commission. On its face, it would seem to have no bear- 
ing on the ordinary reorganization, since its language seems to 
limit it to the acquisition of new lines ** —a view which is sup- 
ported by its history.° In 1921 the Commission, in passing upon 
the first of the Denver & Rio Grande Western R. R. reorganiza- 
tions, adopted that position * but shortly thereafter displayed a 
contrary opinion.” 





ganizations they have approved the plans of reorganization. However, as stated 
in the text, the extent of their adjudications in most of the cases has been to de- 
termine that the plan treated the respective interests fairly Instances where the 
federal courts have gone further are cited in the paper referred to in the preced- 
ing note. 

In some cases the application to the Interstate Commerce Commission was made 
before the sale. In some cases the procedure has otherwise varied from that out- 
lined in the text; our purpose is merely to outline in general fashion the workings 
of the typical large railroad reorganization. Where the variations are of importance 
they will be noted in our discussion of the reorganization cases before the In- 
terstate Commerce Commission. 

In view of the writer’s discussion of the problems confronting the federal 
courts in reorganizations in the paper referred to in note 59, supra, further dis- 
cussion is avoided here. 

61 See Swaine, Reorganization of Corporations: Certain Developments of the 
Last Decade (1928) 28 Cor. L. Rev. 29, 37. 

62 See The Annual Report for 1919 of the Interstate Commerce Commission at 
page 2; CLARK, INTERSTATE COMMERCE (1919) 6. See pertinent excerpts from 
congressional debates and committee reports in MacVreacH, THE TRANSPORTATION 
Act OF 1920 (1923) 218. See also Burgess, Federal Regulation of Railway Manage- 
ment (1924) 37 Harv. L. REv. 705, 710, where reference is made to the legislative 
history of §1 (18). 

63 In Denver & Rio Grande Western R. R., 70 I. C. C. 102, 105 (1921), the 
Commission stated its position as follows: “ We are of the opinion that the pro- 
posed acquisition and operation by the applicant of the properties of the old 
Denver company are not within the scope of paragraph (18) of section 1 of the 
act because such property was in existence and was operated in interstate com- 
merce prior to the effective date of that paragraph.” But compare Certificate 
to Missouri-Illinois R. R., 67 I. C. C. 283 (1921), where an application under 
§ 1 (18) was entertained for the acquisition of an old line. 

64 In Acquisition of Line by Bonhomie & Hattiesburg Southern R. R., 9° 
I. C. C. 448, 454 (1924), the Commission left the question open. In many of the 
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Despite its present thought that Section 1 (18) applies to the } 
acquisition of old lines as well as new, the Commission has con- 
tinued to approve reorganizations based solely upon Section 
20a *° as well as those based on Sections 1 (18) and 20a. 

When confronted with an application under Section 1 (18) the 
problem presented to the Commission is relatively simple. It 
need not pass upon the complexities or merits of a financial struc- 
ture, but merely on the question of whether the present or future 
public convenience and necessity require the operation of the road. 
It must be remembered that in passing on this question the situa- 
tion is entirely different from that in which a company proposes 
to build a new road. Here the road is already built and has been 
in operation; the alternatives are abandonment or the operation 
of the existing road by the new company.” Invariably the Com- 
mission has granted authority under Section 1 (18), always 
finding some basis for the hope that it will be possible to operate 
the road profitably. The granting of authority under this section, 
however, merely brings us to our real problem — the application 
under Section 20a for authority to issue securities in accordance 
with the plan of reorganization. 

B. In Missouri-Kansas-Texas Reorganization,* the Commis- 
sion refused to establish any general principles for guidance in re- 
organizations and stated that, ‘‘ It is probable that in the future, 
as in the past, each case of reorganization will have to be con- 
sidered and disposed of on its own merits and in the light of its 





reorganization cases, applications were-entertained under §1 (18) despite the 
fact that the lines were in operation before 1920. See, e.g., Acquisition and Opera- 
tion of Line by Muscle Shoals, Birmingham & Pensacola R. R., 105 I. C. C. 99 
(1925), and cases cited in note 66, infra. 

65 See, e.g., Birmingham & Southeastern R. R. Stock, 94 I. C. C. 331 (1924). 

66 See, e.g., Acquisition of Line by Saratoga & Encampment Valley R. R., 145 
I. C. C. 83 (1928); Acquisition of Line by Jacksonville, Gainesville & Gulf Ry., 
124 I. C. C. 623 (1927). Many of the reorganization cases involve the acquisition 
of control of the reorganized company by another company through stock owner- 
ship or lease. Application to acquire such control is made under §5 (2) of the 
Interstate Commerce Act. See, e.g., Acquisition of Line by Jacksonville, Gaines- 
ville & Gulf Ry., 124 I. C. C. 523 (1927). See Simpson, The Interstate Commerce 
Commission and Railroad Consolidation (1929) 43 Harv. L. Rev. 192, for a dis- 
cussion of unification of railroads by means of §§ 1 (18) and 5 (2). 

87 See Reorganization & Extension of Georgia & Florida Ry., 117 I. C. C. 473, 
486 (1926). 

68 76 I. C. C. 84, 106 (1922). 
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own conditions.” And in the recent St. Paul reorganization the 
Commission reiterated the same thought. With like purpose 
the Commission has emphatically rejected the argument that 
earlier action requires like action, stating that the Commission 
does not consider itself bound by precedent.” Nevertheless, a 
study of the reorganization cases disposed of by the Commission 
over a period of ten years enables us to deduce various conclu- 
sions,” although it would be folly to deny the truth of the Com- 
mission’s remarks that it does not consider itself bound by 
precedent. 

1. Reorganizations before 1920 almost invariably resulted in 
the reduction of fixed charges, for even uncontrolled reorganiza- 
tion managers realized the necessity of that.”* And, with but rare 
exceptions, the plans presented to the Commission represented 
reductions in fixed charges; it may be said that generally, in order 
to meet with the Commission’s approval, the fixed charges must 
be reduced.” 

2. The second point of inquiry by the Commission is the re- 
lation which the new capitalization bears to the old. Although 
reorganizations before 1920 often involved increased capitaliza- 
tions,"* most of the plans presented to the Commission have set 
forth reduced capitalizations; it may be said that generally the 
Commission will insist on such a reduction.” It should be noted, 





69 Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673, 694 (1928). 
70 Securities of Louisiana Ry. & Navigation Co. of Texas, 99 I. C. C. 357 (1925). 
71 See Locxiin, Ramroap REGULATION SINCE 1920 (1928) 122; FREDERICK, 
FEepERAL REGULATION OF RAILWAY SECURITIES UNDER THE TRANSPORTATION ACT OF 
1920 (1927) 53; GropINsky, FepERAL REGULATION OF RaILROoAD Security Issues 
(1925) 48. 

72 Dewinc, FINANCIAL Poticy or CORPORATIONS (1926) 976. 

73 In the following case fixed charges were increased. Acquisition of Line by 
Jacksonville, Gainesville & Gulf Ry., 124 I. C. C. 623 (1927). The following cases 
were readjustments as distinguished from reorganizations by judicial procedure 
and involved increases in fixed charges. Texas & Pacific Readjustment, 86 I. C. C. 
808 (1924); St. Louis-San Francisco Readjustment, 138 I. C. C. 505 (1928). In 
the following reorganization, fixed charges were reduced temporarily. In the 
Matter of the Application of the Fort Smith & Western Ry. for Authority to 
Issue Securities, 70 I. C. C. 777 (1921). See also Boston & Maine Readjustment, 
111 I. C. C. 457 (1926). 

74 Jones, PRINCIPLES OF RAILWAY TRANSPORTATION (1924) 370. 

75 In the following cases the capitalization was increased; International-Great 
Northern Reorganization, 72 I. C. C. 722 (1922); Denver & Rio Grande Western 
Reorganization, 90 I. C. C. 141 (1924). See also Central Vermont. Ry. Reorganiza- 
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however, that the Commission refuses to consider increased fixed 
charges and capitalization as absolute bars to approval and, on 
several occasions, has approved plans resulting in increased fixed 
charges and capitalizations.”® 

3. In considering capitalization, even more important than its 
relation to the old capitalization is its relation to the value of the 
property. In practically all the cases which have arisen, final 
valuation figures under Section 19a’ were not available, and 
the Commission has shown a distinct tendency to avoid a com- 
parison between underlying valuation and capitalization.** In 
many of the cases the proposed capitalization was approved, ap- 
parently without any consideration of the value of the property,” 
while in others the Commission accepted book value or other 
evidence of value submitted by the carrier.*° Where tentative 
valuations under Section 19a were available they have been re- 
ferred to but have not been accorded considerable weight.** With 
the increasing availability of final valuations the difficulties of 





tion, 158 I. C. C. 397 (1929). The following cases were readjustments in which 
capitalization was increased; Texas & Pac. Readjustment, 86 I. C. C. 808 (1924) ; 
St. Louis-San Francisco Readjustment, 138 I. C. C. 505 (1928); Western N. Y. & 
Pa. Readjustment, 138 I. C. C. 235 (1928); Seaboard Air Line Ry. Readjustment, 
158 I. C. C. 182 (1929), 162 I. C. C. 267 (1930). 

76 See notes 73, 75, supra. 

77 By $19a of the Interstate Commerce Act the Commission was directed to 
ascertain the value of the property of every carrier subject to the Act. See 
GARTNER, INTERSTATE COMMERCE Act (1921) 62, 128. 

78 The Commission has often used the following language: “We have not 
yet established the final valuation of the properties involved in the reorganiza- 
tion. It is, therefore, impracticable to compare the proposed capitalization with 
the underlying value.” International-Great Northern Reorganization, 72 I. C. C. 
722, 730 (1922); Chicago & Eastern Illinois Ry., 67 I. C. C. 61 (1921). 

79 See, e.g., Acquisition of Line & Issue of Securities by Minnesota Western, 
go I. C. C. 637 (1924); Securities of Waco, Beaumont, Trinity & Sabine Ry., 82 
I. C. C. 200 (1923) ; Chicago, Attica & Southern Securities, 79 I. C. C. 209 (1923); 
Tennessee, Alabama & Georgia Ry. Stock and Assumption of Obligation, 72 I. C. C. 
565 (1922). 

80 See, e.g., Stock of Burlington, Muscatine & Northwestern Ry., 138 I. C. C. 
734 (1928); Acquisition of Line and Issuance of Securities by Chester & Mount 
Vernon R. R., 138 I. C. C. 313 (1928); Acquisition and Operation of Line by 
Arkansas R. R., 131 I. C. C. 299 (1927) ; Securities of Jacksonville & Havana R. R., 
111 I. C. C. 107 (1926) ; International-Great Northern Reorganization, 72 I. C. C. 
722 (1922). 

81 Missouri-Kansas-Texas Reorganization, 76 I. C. C. 84 (1922); Denver & Rio 
Grande Western Reorganization, 90 I. C. C. 141 (1924). But cf. Knoxville & Caro- 
lina Reorganization, 72 I. C. C. 221 (1922). 
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valuation will be considerably minimized; in the few cases where 
final valuations were at hand the Commission reduced the pro- 
posed capitalizations below the final valuations.*” 

4. In addition to its usual insistence that fixed charges and 
capitalization be reduced, the Commission has announced that 
before it will authorize an issue of securities, the probability of 
earnings sufficient to pay costs of operation and fixed charges with 
some surplus must be established.** While in many cases plans 
were approved though the proof of sufficient probable earnings 
was far from satisfying,** in others, in order to assure the stability 
of the reorganized company, fixed charges were either very ma- 
terially reduced or entirely eliminated by the Commission.*° 

5. Although the Commission has exercised, to some extent, a 
wholesome influence with respect to proposed capitalizations and 
fixed charges, it has failed to exert a similar influence on other 
phases of the proposed financial structures. Commissioner East- 
man has, in his numerous dissents, repeatedly urged that the 





82 Acquisition of Line by Jacksonville, Gainesville & Gulf Ry., 124 I. C. C. 
623 (1927); Stock of Ashland Ry., 145 I. C. C. 10 (1928). 

In Acquisition and Operation by Toledo, Peoria & Western R. R. Corp., 124 
I. C. C. 181 (1927); Securities of Louisiana Ry. & Navigation Co. of Texas, 
go I. C. C. 229 (1924), the proposed capitalizations were limited by the Commis- 
sion to the purchase price at forced sale. Commissioner Porter objected on the 
ground that the Commission’s sole concern is with the value of the property. It 
is clear that the Commission would not attempt to apply such limitation to the 
ordinary railroad reorganization, where admittedly the real value is entirely dis- 
proportionate to the foreclosure sale price. See Chicago, Milwaukee & St. Paul 
Reorganization, 131 I. C. C. 673 (1928). In Texas City Terminal Ry., 70 I. C. C. 
244 (1921), the valuation of a state commission was referred to. In Securities 
of Louisiana Ry. & Navigation Co. of Texas, 99 I. C. C. 357 (1925), the Com- 
mission held that in ascertaining value they were not confined to physical value 
but could give due weight to a bad record of earnings. 

83 Denver & Rio Grande Western Reorganization, 90 I. C. C. 141 (1924). 

84 See, e.g., Acquisition of Line & Issuance of Securities by Chester & Mount 
Vernon R. R., 138 I. C. C. 313 (1928); International-Great Northern Reorganiza- 
tion, 72 I. C. C. 722 (1922); Securities of Muscle Shoals, Birmingham & Pensacola 
Ry., 79 I. C. C. 509 (1923). In Kansas, Oklahoma & Gulf Ry., 65 I. C. C. 672 
(1921), the Commission rested upon evidence of earnings for three -months. In 
Denver & Rio Grande Western R. R., 70 I. C. C. 102 (1921), there was apparently 
no evidence of earning ability sufficient to carry the proposed charges. 

85 These have generally been very small reorganizations. See Acquisition and 
Operation of Line by Arkansas R. R., 131 I. C. C. 299 (1927); Securities of 
Elkin & Alleghany R. R., 138 I. C. C. 341 (1928) ; Acquisition and Operation of Line 
by San Luis Valley Southern Ry., 145 I. C. C. 71 (1928). 
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Commission declare itself on certain fundamentals of finance. In 
his dissent to the approval of the Missouri-Kansas-Texas Reor- 
ganization *° he urged that the Commission refuse to “ approve 
an issue of bonds in excess of one-half the property investment 
unless it be clearly shown that such a limitation of funded debt 
is impracticable.” It is almost universally conceded that sound 
railway finance requires a proper relation between stocks and 
bonds; * in addition, the curtailment of bonds would ordinarily 
increase the financial interest of the managing body, a result 
generally conceded to be highly desirable.** While the Commis- 
sion has looked with favor upon the scaling down of the bonded 
indebtedness and the enlargement of stockholding interests,* it 
has refused to insist upon any definite ratio. It has often ap- 
proved plans in which the bonded indebtedness was entirely dis- 
proportionate to the outstanding stock and in which the managing 
control was vested in those with but a slight equity.*° 
Commissioner Eastman has been equally unsuccessful in his 
campaign to forbid the use of no-par stock,” and the Commission 
has repeatedly approved its use.°? Commissioner Eastman’s most 
weighty suggestion is found in several of his dissents, notably in 
Denver & Rio Grande Western Reorganization, where he urged 
the Commission to abandon its negative attitude in approving 





86 761. C. C. 84 (1922). See also Denver & Rio Grande Western Reorganiza- 
tion, 90 I. C. C. 141 (1924). 

87 See Riptey, Ratroaps, FINANCE AND ORGANIZATION (1915) 120. 

88 See id. at 41. See also Riprey, Marin Street anp Watt Street (1927) 
passim. . 

89 See Securities of Louisiana Ry. and Navigation Co. of Texas, 99 I. C. C. 357 
(1925). 

9° Denver & Rio Grande Western Reorganization, 90 I. C. C. 141 (1924), 
82 I. C. C. 745 (1923), 70 I. C. C. 102 (1921); Missouri-Kansas-Texas Re- 
organization, 76 I. C. C. 84 (1922); Securities of Jacksonville & Havana R. R., 
111 I. C. C. 107 (1926). See also Chicago, Milwaukee & St. Paul Reorganiza- 
tion, 131 I. C. C. 673 (1928); Grand Trunk Western R. R., 158 I. C. C. 117 
(1929). 

®1 See his dissents in Acquisition and Stock Issue by Northern Colorado & 
Eastern R. R., 86 I. C. C. 617 (1924); Reorganization and Control of Atlanta, 
Birmingham & Atlantic Ry., 117 I. C. C. 181 (1926); Missouri-Kansas-Texas 
Reorganization, 76 I. C. C. 84 (1922); Savannah & Atlanta Ry., 162 I. C. C. 
771 (1930). 

92 See note 91, supra. See also Denver & Salt Lake Reorganization, 117 
IC. C. 397 (1926); Fort Smith & Western Ry., 70 I. C. C. 777 (1921). 

%3 go I. C. C. 141 (1924), 82 I. C. C. 745 (1923), 70 I. C. C. 102 (1921). 
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plans simply because they were slightly better than the old and 
to adopt a positive view, that is, that the reorganized company 
must be equipped with a sound financial structure. 

While it may be denied that the Transportation Act con- 
templated that no-par stock should be forbidden ** or that a cer- 
tain ratio be fixed between bonds and stock,” there seems little 
reason to doubt that it contemplated the creation of sound finan- 
cial structures. While federal regulation of security issues was 
originally considered merely as a control of capitalization, it was 
recognized before the adoption of the Transportation Act as a 
means of assuring to the country, as part of a national trans- 
portation system, railways with sound financial structures; and as 
such it was enacted in the Transportation Act. The history of 
the provision seems adequately to support our thought. 



















































Despite the obvious merit of Commissioner Eastman’s sugges- 
tion, it has been consistently rejected by the Commission, which ‘ 
has often approved plans that it considered defective.” The . 
consequences have been dire. In at least two instances the Com- d 
mission has passed upon reorganizations only to be subsequently § 

r 

4 Compare the reference to no-par stock in § 20a-9 where short-term notes t 
are excluded from the operation of § 20a to an extent not exceeding 5% of ‘ 
par. It further provides, “In the case of securities having no par, the par value a 
for the purposes of this paragraph shall be the fair market value as of the date fc 
of issue.” 

5 The legislative history furnishes no basis for the thought that Congress ni: 
contemplated that the Commission would be bound to recognize such definite l 
principles. In Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673, ne 
694 (1928), the Commission dismissed the argument of counsel that definite rules Pr 
must be followed, stating that: “If the Congress had meant that we should — 
follow these principles and policies in administering the act, it could and would 
have said so in unmistakable terms and would not have left such important and 10: 
far-reaching policies to be inferred as a matter of statutory construction.” of 
But it seems that the Act contemplated that a sound financial structure be (16 
attained and one element is a proper ratio between bonds and stocks. See 
Commissioner Lewis’ dissent in the St. Paul case, 131 I. C. C. 673, 717, 719 
(1926). (19 

While the Commission has not looked with favor upon voting trusts, it has 
approved plans contemplating their use. See Acquisition and Stock Issue by cur 
Manistee & Northeastern Ry., 117 I. C. C. 496 (1926); Chicago, Milwaukee & St. mer 
Paul Reorganization, 131 I. C. C. 673, 694 (1928). tice 

96 See, e.g., Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673 thre 
(1928). See MacVeagh, The St. Paul Railway Reorganization (1928) 7 Ore. L. the 
Rev. 280, 291. See also Missouri-Kansas-Texas Reorganization, 76 I. C. C. 84 righ 






106 (1922); Chicago & Eastern Illinois Ry., 67 I. C. C. 61, 64 (1921). 
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confronted by succeeding reorganizations of the same companies.*” 
The chief justification advanced for the Commission’s attitude 
was recently stated in the St. Paul reorganization: 


“Tt seems appropriate here to recall that in the last several years we 
have permitted to become effective a number of reorganization plans 
involving capital structures which, like that dealt with in ‘this report, 
left something to be desired from the point of view of fully sound 
financial standards. We have done this in full appreciation of these 
shortcomings, and solely upon the ground that the major public in- 
terest seemed to us to require that the properties concerned should at 
the earliest possible moment be released from receivership and restored 
to active management by those financially interested therein.” ** 


In the St. Paul case the application to the Commission was not 
made until after the sale had been confirmed by the federal court; 
a material change by the Commission might have necessitated a 
resubmission of the plan to the various investors with consequent 
delay and the possible necessity of reénacting many of the steps 
in the judicial proceeding.*® But there is no need for a recur- 
rence of that difficulty; the Commission might inaugurate a rule 
to the effect that reorganization plans are to be submitted to it 
immediately upon preparation and before submission to depositors 
for their approval.’” 

Furthermore, the professed desirability of hastening the termi- 
nation of the receivership at the expense of the soundness of the 
new financial structure is entirely overworked; indeed, in the St. 
Paul case, the receivership had improved the company’s condition 





97 See the reorganizations of the Denver & Rio Grande Western, 70 I. C. C. 
1o2 (1921), 82 I. C. C. 745 (1923), 90 I. C. C. 141 (1924), and the reorganizations 
of the Kansas, Oklahoma & Gulf Ry., 65 I. C. C. 672 (1921), 111 I. C. C. 183 
(1926). 

98 Chicago, Milwaukee & St. Paul Reorganization, 131 I. C. C. 673, 699 (1928). 

99 See Chicago, Milwaukee & St. Paul Investigation, 131 I. C. C. 615, 671 
(1928). 

100 Most deposit agreements provide that depositors may withdraw their se- 
curities within a certain period after the plan is announced. Formal announce- 
ment of the plan may be withheld pending application to the Commission. No- 
tice of the application should be given to all interested parties who could appear 
through their representatives. When the approval of the Commission is obtained 
the plan may be formally announced and security holders may then exercise their 
tights of withdrawal. The proceedings may then continue as conducted at 
present. 
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and there was nothing to indicate that the improvement would 
not continue.'*! However, the force of the Commission’s attitude 
is evidenced by the fact that no reorganization plan has been en- 
tirely rejected and no large reorganization plan has been materi- 
ally altered. In justification of the Commission it should be 
acknowledged that in the smaller reorganizations where the Com- 
mission’s action would not materially retard the contemplated 
activities of the new company, the Commission has exercised a 
beneficent influence and has often materially altered proposed 
financial structures.*® 

6. Several specific problems of interest have confronted the 
Commission. In the ordinary reorganization today the federal 
court adjudges the plan to be fair —a practice which has been 
invoked to eliminate the possibility of subsequent collateral attack 
by dissenters.’°* Upon subsequent application to the Commission 
for approval it must determine whether it may and should con- 
sider the treatment of dissenters in passing upon the pending 
application. That the matter is not res judicata seems clear for 
many reasons; suffice it to say that neither the parties nor the 
issues are identical.*°* In the St. Paul case the decision of the 





101 See the dissent of Commissioner Eastman in 131 I. C. C. 673, 7o1, 711 
(1928). 

102 See Stock of Santa Fe, San Juan & Northern R. R., 154 I. C. C. 741 
(1929); Stock of Ashland Ry., 145 I. C. C. 10 (1928); Securities of Elkin & 
Alleghany R. R., 138 I. C. C. 341 (1928); Acquisition and Operation of Line by 
Peoria Terminal Co., 117 I. C. C. 377 (1926); Acquisition and Operation of Line 
by Arkansas R. R., 131 I. C. C. 299 (1927) ; Securities of Carolina Southern Ry., 
124 I. C. C. 632 (1927); Denver & Salt Lake Reorganization, 117 I. C. C. 397 
(1926); Securities of Louisiana Ry. and Navigation Co. of Texas, 90 I. C. C. 229 
(1924), 99 I. C. C. 357 (1925); Tennessee, Alabama & Georgia Ry. Stock and 
Assumption of Obligation, 72 I. C. C. 565 (1922); Knoxville & Carolina Reor- 
ganization, 72 I. C. C. 221 (1922); Fort Smith & Western Ry., 70 I. C. C. 777 
(1921). 

103 Under the present practice the federal court adjudges the plan to be fair 
and enjoins all persons from proceeding against the new company except in pur- 
suance of the terms of the decree. The matter has been discussed in the writer’s 
paper entitled Some Problems Relating to the Jurisdiction of the Federal Courts 
in Receivership Cases — Reorganizations (Harvard Law School, 1931). 

104 In the court the controversy is between the various security holders; the 
application before the Commission is on behalf of the reorganized company. 
The Commission is directed to “investigate” the propriety of the proposed issu- 
ance and accordingly will hear objections from all sources. The manner of pre- 
senting objections has often been informal; as, for example, the sending of letters 
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Commission was to that effect.*°° But does Section 20a con- 
template such inquiries by the Commission and if it does should 
the Commission consider the matter in view of the court’s action? 

Section 20a directs the Commission to authorize the issuance 
of securities only when “ compatible with the public interest ” 
and when “ reasonably necessary and appropriate ”’ for its service 
as a common carrier. In addition, the Commission may grant 
the application upon such terms and conditions as the Commis- 
sion ‘may deem necessary or appropriate.” The history of the 
provision furnishes no light on our problem; *® its language is 
sufficiently broad to allow a wide sphere of action. 

Is the treatment of dissenters a matter of public interest? 
Despite numerous assertions by writers, to the contrary,’ it 
seems that it is. Railroad credit is dependent on investor con- 
fidence *°* and investor confidence is, at least to some extent, 
affected by the treatment afforded the respective interests in rail- 
road reorganizations. If, as in the S¢. Paul case, stockholders are 
too generously treated *°* to the prejudice of bondholders, the lat- 
ter class of investors will naturally hesitate before investing fur- 
ther in railroad securities; similarly, if stockholders are unneces- 





by aggrieved security holders. See Missouri-Kansas-Texas Reorganization, 76 
I. C. C. 84 (1922). 

The issue considered by the Commission is one of “ public interest ” while that 
considered by the court is whether the plan is “ fair.” See Chicago, Milwaukee 
& St. Paul Reorganization, 131 I. C. C. 673, 691, 703 (1928). But see Swaine, 
Reorganization of Corporations: Certain Developments of the Last Decade (1928) 
28 Cor. L. Rev. 29, 61, where, referring to the objections urged in the St. Paul 
case, he says: “It seems clear that these issues are res adjudicata.” 

105 131 I. C. C. 673, 691, 703 (1928). 

106 See the discussion of the history of § 20a earlier in the text. During the 
course of the debates, reports, investigations, etc., the matter seems to have re- 
ceived no mention. 

107 See Swaine, supra note 104, at 61; cf. Simpson, The Interstate Commerce 
Commission and Railroad Consolidation (1929) 43 Harv. L. REv. 192, 230. 

108 Admittedly one of the important thoughts behind the enactment of § 20a 
was the rehabilitation and stability of railroad credit. See the legislative history 
discussed pp. 862-64, supra. < 

109 Tt seems to have been generally acknowledged that the stockholders re- 
ceived very liberal treatment although the court and Commission refused to dis- 
approve of the plan on that ground. See Bonbright and Bergerman, Two Rival 
Theories of Priority Rights of Security Holders in a Corporate Reorganization 
(1928) 28 Cor. L. Rev. 127, 154. See also Commissioner Eastman’s dissent in 
the St. Paui case, 131 I. C. C. 673, 709 (1928). 
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sarily eliminated by reorganizations,'*® that class of investors will 
take heed. 

It might be suggested that since the courts have assumed juris- 
diction over the “ fairness ” of the plan the matter will be ade- 
quately taken care of, and should be disregarded by the Com- 
mission. The court, however, has not viewed the matter from 
the standpoint of the public interest, but has merely considered 
the relative rights of the respective interests. The difference in 
viewpoint may require different conclusions.“* Furthermore, it 
is difficult to divorce the consideration of the treatment of dis- 
senters from the other matters incident to the reorganization; 
divided jurisdiction *’’ should be avoided, and it seems evident 
that the Commission is more properly equipped to handle the 
matter than are the courts.*** 

In the absence of legislation, however, the Commission can 
not accomplish the result effected by the courts, that is, the avoid- 
ance of subsequent collateral attack,’** and the courts’ jurisdiction 
must continue. But that would seem to furnish no sufficient 





110 The courts have indicated that they will not interfere with reorganization 
plans on the ground that stockholders have been excluded. See the writer’s paper 
referred to in note 103, supra. 

111 In the St. Paul case the “ public interest” might well have required a 
larger assessment even though it might be acknowledged that bondholders were 
“ fairly ” treated. The added benefit to the company plus the added security to 
bondholders would be in the public interest even though without the added benefit 
the bondholders may be deemed to have been treated sufficiently generously. 

112 See Commissioner Eastman’s dissent in the St. Paul case, 131 I. C. C. 673, 
714 (1928) and Swaine, supra note 104, at 61. 

113 Admittedly the members of the Commission have had more training in 
financial matters than the courts have had. In the writer’s paper referred to in 
note 103, supra, the suggestion is made that the courts should enlarge their juris- 
diction and, with the aid of financial advisers, prepare plans with sound financial 
structures. If the Commission would adopt Commissioner Eastman’s suggestion 
and insist on sound financial structures, there would be no need of the court exer- 
cising its suggested jurisdiction where the Commission has jurisdiction, reserving, 
however, such action for other reorganizations. If, however, the Commission 
maintains its present attitude, it seems desirable, pending legislation, for the courts 
to adopt the suggestion referred to. Legislation enlarging the Commission’s juris- 
diction seems desirable, however, and that matter is discussed at p. 888 ef seq., 
infra. 

114 There seems no basis for the possible thought that the approval by the 
Commission will prevent creditors who have not participated in the proceedings 
from pursuing the property in the hands of the reorganized company under the 
doctrine of the Boyd case. Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1912). 
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reason for the Commission’s refusing to pass on the treatment 
of dissenters; the double review can do but little harm and 
may do considerable good." Difficulties attendant upon the con- 
flict of jurisdiction may,’** in large part, be obviated by judicious 
phraseology of the Commission’s decisions. For example, if the 
Commission had reached the conclusion that stockholders had 
been treated too liberally in the St. Paul case, it could have de- 
cided that the public interest demanded, either a reduction of 
capitalization, or that the capital, to be furnished by stock- 
holders, be increased.*** ‘The desired result would be accom- 
plished without apparent conflict with the court, and the new 
company would be benefited, a matter, unquestionably to the 
public interest, which the court did not consider. 

The matter has been variously treated on the few occasions it 
has been considered by the Commission. In Chicago & Eastern 
Illinois Ry.,"* one of the earliest reorganizations considered by 
it, dissenting bondholders objected to receiving stock for their 
bonds. The Commission summarily dismissed their contention 
with the remark that that was a matter to be brought before the 


court. In the reorganization of the Atlanta, Birmingham & 
Atlantic Ry.,“° stockholders, who had been excluded, objected 
to the granting of the reorganized company’s application for au- 
thority to issue securities. The Commission stated that its chief 
concern was with the future of the property as a transportation 





115 The general objection is that stockholders are being treated too liberally. If 
the court, or Commission, or both, succeed in increasing the assessment on stock- 
holders or reducing the amount of stock allowed, the new company is bound to 
benefit with consequent benefit to the public. 

116 As to accompanying notions of separation of powers, see Simpson, supra 
note 107, at 234; Miller v. United States, 277 Fed. 96 (S. D. N. Y. 1921). See also 
Swaine, supra note 104, at 62, and note 149, infra. 

117 Similarly when, as is the usual case, general creditors object that stock- 
holders are being treated too liberally a like procedure should be effective. When 
stockholders complain of their exclusion the courts generally refuse to recognize 
their standing and accordingly no conflict of jurisdiction arises. 

118 67 I. C. C. 61 (1921). The Commission said: “ Holders of small blocks of 
bonds have protested against the plan of exchanging bonds for stock. This is a 
matter properly to be brought before the court having jurisdiction in the premises, 
which has expressly reserved the determination of the equities in the receivership 
proceeding.” Jd. at 64. See also Control of Scotts Run Ry. and Monongahela & 
Ohio R. R., 94 I. C. C. 363 (1925). . 

119 yz7 I. C. C. 181 (1926). 
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facility, and concluded that from the standpoint of transporta- 
tion service, the proposed reorganization was in the public in- 
terest. The Commission stated that its approval would be given 
unless there was “‘ something in the terms and conditions of the 
proposed acquisition, or in the consideration, so inequitable as 
to require modification in the public interest.” The Commission 
found nothing of that character in the arrangement. The only 
reference to the court, in the Commission’s opinion, was a state- 
ment to the effect that the court had previously overruled the 
stockholders’ objections. 

In the recent St. Paul’*® reorganization the Jameson Com- 
mittee, representing dissenting bondholders, presented their ob- 
jections to the Commission upon the reorganized company’s ap- 
plication for authority to issue securities. The Committee’s main 
objection, that stockholders had been too generously treated to 
the prejudice of bondholders, had been overruled by the court 
and the applicant contended that the matter was res judicata and 
could not be considered by the Commission. The Commission 
denied that the matter was res judicata and considered the objec- 
tions at length, concluding, however, that the granting of the ap- 
plication was in the public interest. Although the Commission 
did consider the objections of the dissenting bondholders, the 
opinion evidences a clear tendency to follow the court’s action,” 
a tendency, which while commendable should not be carried too 
far. By and large, however, the Commission’s present attitude 
on this matter, as evidenced by its opinion in the St. Paul case, 
seems satisfactory enough, pending further legislation.*** 





120 731 I. C. C. 673 (1928). 

121 Clearly the attitude illustrated by the Chicago & Eastern opinion has been 
abandoned and the Commission will to an extent consider objections of dis- 
senters. In the Atlanta, Birmingham and Atlantic reorganization, the objections 
were briefly considered, while in the St. Paul case the Commission considered 
them at length. In no reorganization case, however, has the Commission decided 
in a manner which might be deemed in conflict with the court’s action. 

Although no reorganization has been upset because of dissenter’s rights, when 
dealing with consolidations and unifications, the Commission has refused approval 
because of unfair treatment of minorities. See Nickel Plate Unification, 105 
I. C. C. 425 (1926); Unification of Southwestern Lines, 124 I. C. C. 401 (1927); 
Simpson, supra note 107, at 230; Swaine, supra note 102, at 59. 

122 The possibility and advisability of legislation are considered later in the 
text. 
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Problems relating to reorganization expenses have caused the 
Commission considerable difficulty. In several early reorganiza- 
tions, the Commission, without comment, approved applications 
contemplating the payment of reorganization expenses by the re- 
organized company.’** In 1922 the Missouri-Kansas-Texas Re- 
organization *** came before the Commission; the plan of reor- 
ganization contemplated the payment of over two million dollars 
to the reorganization managers and their counsel, to be paid by 
the reorganized company from assessments paid by stockholders. 
The Commission obtained an agreement from the reorganization 
managers, that the amounts of their compensation and fees of 
their counsel, should be determined by a court or the Commis- 
sion. The application was amended in accordance with the agree- 
ment and was approved by the Commission. Within the next 
two years, several reorganizations involving the payment of re- 
organization expenses and fees by the new company were ap- 
proved without calling forth the comment of any of the com- 
missioners.**° 

In 1924 the application on behalf of the Northern Colorado & 
Eastern R. R.'** was presented to the Commission; the reorgani- 
zation plan contemplated the issuance of common stock to the re- 
organization managers in payment of their fees and the fees 
of their counsel. The Commission expressed the opinion that 
the reorganization was sound, but described as ‘‘ questionable ” the 
practice of placing the burden of reorganization expenses on the 
new company. The Commission stated that the parties should 
be required to bear the expenses; but that since the charges did 
not appear to be unreasonable the application would be granted. 
Commissioner Eastman expressed the opinion that applications 
imposing the burden of reorganization expenses on the new com- 
pany should be denied. 

In 1925 the Commission determined what allowances were to 





123 Kansas, Oklahoma & Gulf Ry., 65 I. C. C. 672 (1921), Supplemental Order, 
70 I. C. C. 78 (1921) ; Texas City Terminal Ry., 70 I. C. C. 244 (1921). 

124 46 I. C. C. 84 (1922). 

125 Securities of Muscle Shoals, Birmingham & Pensacola Ry., 79 I. C. C. 509 
(1923); Securities of Eagle Mere Ry., 82 I. C. C. 648 (1925); Denver & Rio 
Grande Western Reorganization, 82 I. C. C. 745 (1923); Columbus & Greenville 
Ry. Stock, 86 I. C. C. 153 (1923). 

126 96 I. C. C. 617 (1924). 
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be made in the Missouri-Kansas-Texas Reorganization.’*' Com- 


missioner McManamy dissented on the ground that the new com- 
pany should not be required to pay the reorganization expenses; 
Commissioner Eastman agreed, and dissented on the additional 
ground that the amounts allowed by the Commission were too 
large. 

The following year the problem was again raised. The plan 
of reorganization of the Atlanta, Birmingham & Atlantic Ry.’ 
contemplated the issuance of no par stock, in payment of reorgani- 
zation expenses and other items. The Commission approved the 
plan without any reference to reorganization expenses; Chairman 
Eastman in a dissent, vigorously objected to the approval without 
evidence as to reasonableness of the charges. In a supplemental 
report **° the Commission stated that a statement of the items in 
question had since been filed, but that it did not feel warranted 
in delaying action pending investigation of their propriety. The 
Commission announced, however, that in the future it would re- 
quire that “ full information regarding the expenses of reorganiza- 
tion be made a part of the public records of such proceedings.” 

This position was reiterated shortly thereafter in the reorgani- 
zation of the Georgia and Florida Ry.’*° where the Commission 
again asserted that it would require, as part of the record, a de- 
tailed statement pertaining to expenses. The Commission at- 
tached a proviso to its order, that no part of the securities or the 
proceeds were to be used for reorganization expenses, as was con- 
templated by the plan, until further order. The required record 
was subsequently filed and the Commission approved the 
charges.*** Commissioner Eastman again dissented, on the 





127 99 I. C. C. 330 (1925). The Commission granted allowances considerably 
lower than those requested. 

128 yr7 I. C. C. 181 (1926). 129 y17 I. C. C. 439, 442 (1926). 

180 y17 I. C. C. 473 (1926). See also Kansas City, Mexico & Orient Re- 
organization, 145 I. C. C. 339 (1928); Savannah & Atlanta Ry., 162 I. C. C. 771 
(1930). 

181 yr7 I. C. C. 787 (1927). Commissioner Eastman has dissented in at least 
fifteen reorganization cases. He is the most persistent dissenter on the Commis- 
sion and most of his dissents are not without force. Cf. Editorial, “ Eastman 
Dissents” (March 26, 1927) RAmway AGE 973. i 

In Acquisition of Line by Jacksonville, Gainesville & Gulf Ry., 124 I. C. C. 
623 (1927), the Commission approved the proposed issuance without comment 
upon the fact that the reorganized company was to pay reorganization expenses. 
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ground that the new company should not be required to bear 
the burden of the reorganization expenses. 

In 1928, the problem of reorganization expenses was again pre- 
sented; this time, in the St. Paul reorganization.’*’ ‘The reorgani- 
zation plan contemplated the issuance of $24.00 in bonds to pre- 
ferred stockholders, in addition to stock, upon their payment of 
$28.00, and the issuance of $28.00 in bonds to common stock- 
holders, in addition to stock, upon their payment of $32.00. 
The plan provided for the payment of the assessment to the 
reorganization managers who were to obtain the securities from 
the new company upon the payment of par for the bonds, re- 
taining the $4.00 surplus. The $4.00 fund was to be divided 
into two portions; one portion of $2.50 was to be used in the pay- 
ment of foreclosure fees and other court costs, the remainder to be 
transferred to the new company; the $1.50 fund was to be used 
for the payment of reorganization expenses, the balance to be 
paid to the new company or returned to the stockholders as the 
managers thought best. : 

Tlgg Commission approved the reorganization and authorized 
the issuance of securities but, in pursuance of its announced 
policy, added a proviso that the $4.00 fund “shall not be paid out 
unless and until so authorized by order of the court in respect to 
payments subject to the court’s jurisdiction or by the Commis- 
sion.” The reference in the Commission’s opinion to reorganiza- 
tion expenses was brief; the Commission merely stated that the 
record was insufficient to enable a determination as to the reason- 
ableness of the expenses, and that’ jurisdiction would be reserved 
for the taking of testimony as to that matter. 

Subsequently the reorganized company brought a bill in equity 
to enjoin the enforcement of the proviso contained in the Com- 
mission’s order, and the district court enjoined its enforcement.** 
On appeal the Supreme Court affirmed the decree of the lower 
court.'** The majority of the Court was of the opinion that the 





182 131 I. C. C. 673 (1928). For a discussion of some phases of the St. Paul 
reorganization, see MacVeagh, The St. Paul Railway Reorganization (1928) 7 ORE. 
L. REv. 280. 

133 Chicago, M., St. Paul & P. R. R. v. United States, 33 F.(2d) 582 (N. D. 
Ill. 1929). 

134 The United States of America and Interstate Commerce Commission v. 
Chicago, Milwaukee, St. Paul and Pac. R. R., 282 U. S. 311 (1931), commented 
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$1.50 fund was beyond the Commission’s jurisdiction since neither 
the old nor new company had any interest in it; the Court con- 
sidered the transaction as a private contract between the stock- 
holders and the reorganization managers for the latter’s com- 
pensation. 

Mr. Justice Stone **’ wrote a dissenting opinion which seems 
amply to demonstrate the unsoundness of the majority’s point of 
view. Admittedly the reorganization managers dominated the 
receivership and reorganization; **° a distinction between pay- 
ment to the managers and to the new company seems to be with- 
out substance. Furthermore, to say that the $1.50 transaction 
was a private contract, which was independent of the remainder 
of the reorganization, displays an entire disregard for the practical 
workings of reorganizations.‘*’ That the public interest in the 
establishment of a national transportation system is adversely af- 
fected by uncontrolled and excessive expenditures in reorganiza- 
tions seems too clear to warrant discussion. Railroad credit and 
service are directly affected and rates may be influenced. The 
entire history of the struggle in favor of federal control of securi- 
ties, supports the thought that the public interest demands that 
reorganization charges be limited, and the provisions of the Trans- 
portation Act seemed for a time, to have accomplished the de- 
sired result. The decision in the St. Paul case, however, came as 
a rude awakening; the court not only held that the Commission 
in the situation presented had no control over the reorganization 
expenses, but also intimated that the enactment of an express 
provision granting such power to the Commission would be un- 
constitutional.*** 





upon in (1931) 40 YALE L. J. 974; (1931) 44 Harv. L. Rev. 838; (1931) 31 Col. 
L. REv. 502. See also (Feb. 4, 1931) THE New REPUBLIC 313. 

185 Mr. Justice Holmes and Mr. Justice Brandeis concurred in the dissent. 
Chief Justice Hughes did not participate in the decision. 

136 See Chicago, Milwaukee & St. Paul Investigation, 131 I. C. C. 615 (1928). 

187 Practically, the stockholders had no choice but to accept what was offered 
to them. As in most reorganizations the transaction was entire; here, however, 
counsel were sufficiently astute to prepare a form which achieved their desired 
result. 

138 See the following language in the majority opinion: 

“The powers possessed by the Commission are delegated by Congress under, 
and are to be exercised in conformity with, the constitutional grant of authority 
to regulate interstate and foreign commerce. Proceeding under that grant, as 
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The decision of the court below made no mention of a consti- 
tutional objection and the case was not presented to the Supreme 
Court as involving a constitutional issue. The presence, however, 
in the Supreme Court’s opinion, of language indicating a constitu- 
tional defect, should cause Congress to hesitate before enacting 
legislation. A provision merely conferring jurisdiction upon the 
Commission over reorganization expenses might be held unconsti- 
tutional; more thorough legislation, which will be suggested later, 
would seem to accomplish the desired results and avoid serious 
questions of constitutionality. 

Pending legislation, however, it seems that the Commission may 
approximate highly desirable ends. The requirement of a detailed 
statement of all reorganization expenses should undoubtedly be 
continued, and the St. Paul case places no barrier to that require- 
ment. Before issuing a certificate, the Commission might examine 
the expenses, and if they are deemed unreasonable may refuse to 
grant the necessary authority on the ground that the new company 
is not receiving a sufficient amount for its securities, and accord- 
ingly the proposed issue is not in the public interest.** 





applied to the present matter, neither the Commission nor Congress itself may 
take any action which lies outside the realm of interstate commerce. Hammer & 
Dagenhart, 247 U.S. 251. It follows that if the condition in question relates not 
to such commerce, but exclusively to extrinsic matters, it is imposed without 
authority of law.” 

Indeed, the trend of the entire opinion of the majority has a constitutional 
tone. See (1931). 40 YALE L. J. 974, 976. 

The case also involves the doctrine of “clean hands” which does not directly 
concern us. Similarly, discussion here is not warranted of the question raised by 
the case as to whether in view of the majority’s opinion, that the Commission 
acted without authority the proviso should be cut off or whether the entire matter 
should be returned to the Commission. Here again the minority seems clearly 
right. 

139 See Mr. Justice Stone’s opinion in The United States of America and In- 
terstate Commerce Commission v. Chicago, Milwaukee, St. Paul and Pac. R. R., 
282 U. S. 311 (1931). 

The Commission might possibly reject the plan unless it is modified so as to 
give all of the money to the new company and have the new company pay the 
fees. See (1931) 44 Harv. L. Rev. 838, 841. If so, the next step will be simple 
for the court in the St. Paul case concedes that the Commission can exercise con- 
trol over moneys in the possession of the reorganized company. The thought 
arises, however, as to whether the action of the Commission might not be deemed 
arbitrary and without the rule that “ negative orders” will not be reviewed. 
Cf. (1931) 44 Harv. L. Rev. 838, 841. See Pogue, The Transportation Act of 
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Finally, the Commission should insist that reorganization ex- 
penses be not capitalized. If that requirement is met, it would 
be futile to insist that the expenses be borne not by the reor- 
ganized company but by the parties; the St. Paul case would seem 
amply to illustrate that.’*° 

The remaining problems which have confronted the Commis- 
sion in reorganizations have been but few and are referred to 
below; *** most important, however, is the future. That further 





1920 and Court Review of Commission Orders Made Thereunder (Harvard Law 
School, 1927), where the following suggestion is made at 52: 

“There would seem to be a distinction in regard to a refusal of the Commis- 
sion to issue securities under Section 20a for there the Statute prohibits the issu- 
ance of any securities without the approval of the Commission, and hence an 
order of the Commission denying permission to authorize the issuance of secu- 
rities requested would amount to enforcing affirmatively a statute which might 
result against due process.” 

In the brief filed before the district court in the St. Paul case, the remark is 
made that undoubtedly if the Commission had arbitrarily refused to authorize 
the issuance of securities resort to court action could be had. Mr. Charles Evans 
Hughes (now Chief Justice) was of counsel on the brief. A like remark is found 
in the respondent’s brief before the Supreme Court. 

140 In Missouri-Kansas-Texas Reorganization, 99 I. C. C. 330, 341 (1925), 
Commissioner Eastman remarked that if the securities were not approved on the 
ground that the new company was required to pay reorganization expenses the 
same result would probably be accomplished by indirection. 

If reorganization expenses are not capitalized it would seem to be immaterial 
whether the stockholders in the St. Paul case paid the assessment to the company 
which then paid reasonable fees or whether reasonable fees were paid by the 
stockholders directly to the reorganization managers. See Savannah, Atlanta Ry., 
162 I. C. C. 771 (1930). 

141 In Denver, Rio Grande Western R. R., 70 I. C. C. 102 (1921), the reorganized 
company had been incorporated in Delaware although its limes were to run through 
Colorado, Utah, and New Mexico. The Commission held that the situs of the 
corporation is immaterial. See also Fort Smith & Western Ry., 70 I. C. C. 777 
(1921). 

In Missouri-Kansas-Texas Reorganization, 76 I. C. C. 84, 89 (1922), the 
Kansas Public Utility Commission objected to the approval of the issuance of 
securities by the new company on the ground that the old company had agreed to 
maintain its principal office in Kansas. The Commission said: “ We deem it be- 
yond our province to determine questions between the State of Kansas and the 
Kansas company, a predecessor of the applicant, relating to the maintenance of 
shops and offices at any specified place.” 

There are numerous questions of financial policy which are not peculiar to 
reorganizations but which apply generally to security issues and accordingly have 
not been considered here. For studies of federal control of security issues, see 
Locxiin, Rarroap ReEcuLaTION SINCE 1920 (1928) 115; FREDERICK, FEDERAL 
REGULATION OF RAILWay SECURITIES UNDER THE TRANSPORTATION ACT OF 1920 
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legislation, indeed drastic revision, is necessary seems evident; 
its precise nature, however, may lead to differences of opinion and 
approach. 

The chief ends to be achieved by legislation seem obvious — 
there should be no duplication of effort by court and Commission; 
either the court or the Commission should require that minorities 
be fairly treated, that the reorganized company be equipped with 
a sound financial structure, and that reorganization expenses be 
reasonable. And while reorganizations are being revamped, the 
necessity of foreclosure sales and payment to dissenters in cash 
might be obviated.**” 

We have suggested elsewhere that the desired results might 
possibly be attained by the extension of the powers of federal 
courts either through their own growth or by legislation.*** Our 
suggestion contemplated that, after the appointment of a receiver 
by a federal court, it should appoint a reorganization committee, 
composed of proper representatives of the various interests and a 
representative of the court. The committee would then proceed 
to formulate a plan of reorganization, giving due consideration to 
the respective interests and the soundness of the financial struc- 
ture. The plan would be submitted to the court, and if satisfac- 
tory would be approved. If approved by a majority of each of the 
classes interested, the court might order the return of the prop- 
erty to the company and enjoin all persons from proceeding, ex- 
cept in pursuance of the terms of the reorganization plan. 

Legislation conferring such power upon the federal courts 
over private corporations would seem to be constitutional; *** that 





(1927); Coffman, Regulations of the Issuance of Securities by the Interstate 
Commerce Commission Under Section 20a of the Interstate Commerce Act (Har- 
vard Law School, 1929). 

142 Jt is usually conceded that dissenters are entitled to have the property fore- 
closed and be paid their distributive shares in cash. This leads to considerable ex- 
pense and requires the reorganization managers to have sufficient cash to pay dis- 
senters. Much has been written as to whether and how the difficulties can be 
avoided. See the articles by Messrs. Rosenberg, Swaine, and Walker reprinted in 
CorPORATE REORGANIZATION AND THE FEDERAL Courts (1924). See also Coriell v. 
Morris White Inc., 54 F.(2d) 255 (C. C. A. 2d, 1931), commented upon in Note 
(1932) 45 Harv. L. Rev. 697, where the court held that the distributive shares of 
dissenters could be determined by appraisal without public sale. 

143 See the reference in note 103, supra. 

144 See a phase of the matter discussed at length in RosENBERG ET ALS., Cor- 
PORATE REORGANIZATION AND THE FEDERAL CourTS (1924). 
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legislation, conferring upon courts such power over interstate rail- 
roads would be constitutional, may hardly be doubted.’** Not 
only may the suggested legislation be supported under the inter- 
state commerce clause, but the bankruptcy clause furnishes an 
independent ground. In Canada Southern Ry. v. Gebhard “** the 
Supreme Court referred to the British Arrangement Act, which 
provides that “ arrangements ” agreed to by majorities and sanc- 
tioned by the court will bind minorities, as “a species of bankrupt 
acts,”’ which does not deprive a person of his property without due 
process of law. The remaining features of the suggested pro- 
cedure would seem to be clearly proper under both the interstate 
commerce clause and the bankruptcy clause.*** 

When dealing with ordinary corporations the extension of the 
jurisdiction of the courts would seem wise; *** indeed, with the 
continued refusal of the Interstate Commerce Commission to re- 
quire sound financial structures, it may be desirable for the fed- 
eral courts to exercise like jurisdiction even when dealing with 
interstate railroads. But it may hardly be gainsaid that the Com- 
mission is better fitted and more properly equipped to deal with 
the matter, and legislation should seek the extension of its powers, 
rather than the powers of the courts. The Commission should be 
empowered to appoint reorganization managers immediately upon 
the appointment of a receiver. These managers should prepare 
a tentative reorganization plan to be submitted to the Commis- 
sion. After due hearing, at which time all interested persons 
should be given the opportunity to be heard, the Commission 
may approve or modify the plan, and direct the managers to 





145 When dealing with railroads the courts have gone to great lengths in modi- 
fying rights of parties, even in the absence of legislation. See RosENBERG ET ALS., 
op. cit. supra note 144, at 87. 

146 tog U.S. 527 (1883). 

147 The elimination of the foreclosure sale and the binding of dissenters may 
be justified under the bankruptcy clause under the Gebhard case. It would be 
equally justifiable under the interstate commerce clause; indeed, even in the ab- 
sense of legislation courts have greatly modified bondholders’ rights; e.g., receivers’ 
certificates and the “six months rule.” See RosENBERG ET ALS., op. cit. supra note 
144. It may hardly be denied that the proposed action would be a regulation 
of commerce within the language of Dayton-Goose Creek R. R. v. United States, 
263 U. S. 456, 478 (1924). 

148 See the writer’s discussion of this matter in the paper referred to in note 
103, supra. 
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call for the consent of persons interested. Upon the approval of a 
majority of the classes interested in the plan, the Commission 
should enter an order declaring the plan operative and authorizing 
the issuance of securities thereunder. Legislation should provide 
for the return of the property to the company upon entry of the 
Commission’s order, and should further provide, that no person 
may proceed against the company or its property, except in 
pursuance of the terms of the plan of reorganization. 

The suggested legislation should contain express provisions to 
the effect that reasonable reorganization expenses shall be allowed 
by the Commission, and that in passing upon reorganization plans 
the Commission should seek to achieve, as far as possible, a sound 
financial structure. Lastly, a finding by the Commission that 
the parties have been equitably treated should be required before 
approval; thus all necessity of the court’s approval is obviated. 

The suggested enlargement of the Commission’s jurisdiction 
may be readily sustained under the interstate commerce and 
bankruptcy clauses.**” It is to be hoped that proper legislation is 
not far off —for it seems evident, that commission supervised 
reorganizations will eliminate much of the unseemly element of 
present day railroad reorganizations,” and will aid materially in 
the construction and continued maintenance of a sound national 
transportation system. _ 

Nathan L. Jacobs. 


Newark, NEw JERSEY. 





149 Undoubtedly objections based on “separation of powers” and “ due 
process” will be urged. Cf. Simpson, supra note 105, at 234; Miller v. United 
States, 277 Fed. 96 (S. D. N. Y. 1921). See Swaine, supra note 102, at 61. No 
real difficulties are presented if complete judicial review of the Commission’s 
orders is permitted. Furthermore, there would seem to be no obstacle to a statu- 
tory provision making the Commission’s findings prima facie correct. 

It seems desirable, however, that the courts should not reverse the findings of 
the Commission except for lack of substantial evidence, and before the Ben Avon 
case (253 U.S. 28 (1920)) that was the accepted doctrine of the courts. As to the 
doubts raised by that case, see DicKINSON, ADMINISTRATIVE JUSTICE AND THE SuU- 
PREMACY OF LAW IN THE UNITED StaTEs (1927) 157; Buchanan, The Ohio Valley 
Water Company Case and the Valuation of Railroads (1927) 40 Harv. L. Rev. 
1033; Beutel, Valuation as a Requirement of Due Process of Law in Rate Cases 
{1930) 43 id. 1249. 

150 See Chicago, Milwaukee & St. Paul Investigation, 131 L C. C. 615 (1928). 
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THE EFFECT OF STATUTES ALTERING THE POSITION OF ILLEGITIMATE 
CHILDREN ON JuDICIAL CONSTRUCTION oF WILLS. — The traditional 
strict construction of legislation has been severely criticized.1_ Eminent 
jurists have urged that the policy expressed in statutes should be given 





1 See Pound, Common Law and Legislation (1908) 21 Harv. L. Rev. 383; 
386-402. 
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effect beyond the scope of the specific enactment,” and the courts them- 
selves have, on occasion, reflected a similar view toward statutes em- 
bodying a changed social attitude.* An illustration of this more en- 
lightened approach is to be found in the consideration given to statutory 
changes in the position of the illegitimate child in the judicial construc- 
tion of wills. 

In the early period of the common law, the illegitimate child had 
no right of support, of inheritance, or even of a name.* He was in fact 
very nearly filius nullius, and the rule of construction became estab- 
lished that a bastard was not included within the terms “ child” or 
“issue” in a testamentary instrument.® Only if the inclusion of bas- 
tards was clearly implied in the writing,® or if they must have been 
intended to fali within the provision in order that it be effective at all,’ 
was the rule inoperative.* But the position of illegitimate offspring ° 





2 See Pound, loc. cit. supra noie 1; Holmes, J., dissenting, in Panama R. R. 
v. Rock, 266 U. S. 209, 215 (1924). 

3 See Pound, The Ideal Element in American Judicial Decision (1931) 45 
Harv. L. Rev. 136, 143; McCurdy, Torts between Persons in Domestic Relation 
(1930) 43 Harv. L. REv. 1030, 1038, 1045. 

4 As to the disabilities of a bastard at common law, see 1 BL. Comm. *459; 
2 PoLLOcK AND MAITLAND, History or ENGLIsH LAw (2d ed. 1905) 396; FRASER, 
PARENT AND CHILD (3d ed. 1906) 144; Hooper, LAw or ILtecirrmacy (1911) 100; 
Stmpson, Law oF INFANTS (4th ed. 1926) 100; MaAppEeN, Persons AND DoMESTIC 
RELATIONS (1931) 348; Peck, Domestic RELATIONS (2d ed. 1920) 387; SCHOULER, 
Domestic REraTiIons (6th ed. 1921) 736; Tirrrany, Domestic RELaTIONs (3d 
ed. 1921) 304; Robbins and Deak, Familial Property Rights of Illegitimate Chil- 
dren: A Comparative Study (1930) 30 Cot. L. Rev. 308; Ayre, Legitimacy and 
Marriage (1902) 16 Harv. L. Rev. 22. The natural kinship was recognized in one 
situation, at least, that of forbidding marriage between persons naturally related 
within the fixed degrees. Cecil v. Commonwealth, 140 Ky. 717, 131 S. W. 781 
(1910); Haines v. Jeffel, 1 Ld. Raym. 68 (1695); Regina v. Inhabitants of 
Brighton, 1 B. & S. 447 (1861). 

5 3 JARMAN, WILLS (7th ed. 1930) 1725; 1 PAGE, Wits (2d ed. 1928) 1507; 
Hooper, op. cit. supra note 4, at 114; (1914) 27 Harv. L. Rev. 691. The English 
law has gone even further in holding a bastard a “ stranger in blood” to his natu- 
ral parents under-the Legacy and Succession Duties Acts. 16 & 17 Vict. c. 51 
(1853) ; Atkinson v. Anderson, 21 Ch. D. 100 (1882). 

8 Dickison v. Dickison, 36 Ill. App. 503° (1890), aff’d, 138 Ill. 541, 28 N. E. 
792 (1891); Gelston v. Shields, 16 Hun 143 (N. Y. 1878), aff'd, 78 N. Y. 275 
(1879) ; Dwight v. Gibb, 145 App. Div. 223, 129 N. Y. Supp. 961 (1911) ; Sullivan 
v. Parker, 113 N. C. 301, 18 S. E. 347 (1893); Wilkinson v. Adam, 1 V. & B. 422 
(1812); Hill v. Crook, L. R. 6 H. L. 265 (1873). There is usually no objection 
to a bastard taking under a will which specifically designates him even though he 
be termed a “child” or “son.” Williams v. MacDougall, 39 Cal. 80 (1870); 
en ~ Walker, 109 Mass. 179 (1872); Stewart v. Stewart, 31 N. J. Eq. 398 

1879). 

7 Lembeck v. Hains, 98 N. J. L. 95, 118 Atl. 537 (1922); Gardner v. Heyer, 
2 Paige 11 (N. Y. 1829) ; Woodhouselee v. Dalrymple, 2 Mer. 419 (1817); In re 
Eve, [1909] 1 Ch. 796. 

8 In two states, however, the testator may not ‘leave more than a certain per- 
centage of his property to illegitimate children if his wife or legitimate children 
survive him. La. Rev. Civ. Cope (Dart. 1932) arts. 1486-88; S. C. Civ. Cope 
(1922) § 5217(1). 

® It has often been suggested that the denial to illegitimate children of the 
rights given legitimate children is founded on the policy of deterring extra- 
marital intercourse. See Ayre, supra note 4, at 42. But this view has been ques- 
tioned, and the suggestion made that a child’s rights are bound up with the fam- 
ily group, and that the issue of unmarried parents, having no family, may have 
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has been radically altered by legislation which recognizes the natural 
kinship and predicates upon its rights and duties, thus bringing the 
American law into substantial conformity with the Roman and Canon 
law, and that of most of modern Europe.'® The bastard now has a 
right of support and education," a qualified right of inheritance,’? and 
an inchoate right of legitimation.‘* The policy of this legislation, de- 
signed to establish rights and duties and to create a status, has been 
extended to effect the construction of a will, although its provisions 
are amenable to the testator’s control. 

The greatest addition to the rights of children born out of wed- 
lock ** has been effected through legitimation statutes,’® and the courts 





no familial rights. See Robbins and Deak, supra note 4, at 309. But this view 
can not explain the reluctance of the common law to recognize as legitimate the 
children of parents who subsequently intermarry. 

10 Robbins and Dedk, supra note 4, at 310; FitzPatrick, Legitimation by Sub- 
sequent Marriage (1905) 6 J. Soc. Comp. Lec. (N.s.) 22; Note (1916) 16 Cor. L. 
Rev. 698. For a very complete codification favorable to bastards, see Norwegian 
Laws Concerning Illegitimate Children (translated by Magnusson), UNITED STATES 
Dept. or Lasor, CHILDREN’S BuREAU BULLETINS, pub. no. 31. Most modern legis- 
lation is more liberal than the Roman and Canon law in the respect that it does 
not seek to classify bastards according to the status of their parents at the time 
of birth. 

11 The first statute so providing was the Poor Law Act, 1576, 18 Exiz. 3, § 2, 
the preamble of which somewhat naively combines relief of the parish from sup- 
port of bastards with prevention of lewdness. Most of the United States have 
passed laws imposing the obligation of support on both parents. For a collection 
of these statutes, see Freund, Jilegitimacy Laws of the United States, Unirep 
States Dept. oF LABor, CHILDREN’s BuREAU BULLETINS, pub. no. 42, at 28, 75. 
Since that publication statutes have been adopted in two states. N. M. Star. 
Ann. (Courtright, 1929) § 22 — 201 et seqg.; WasH. Comp. Stat. (Remington, 1922) 
§ 1978. The statutes are mainly civil in nature, though their procedure is a mix- 
ture of the civil and criminal. In some twelve states the duty of maintenance 
may be enforced by a criminal prosecution, but only if the father is present in the 
prosecuting state and guilty of nonsupport there subsequent to the birth of the 
child. See Freund, supra, at 48. A Uniform Illegitimacy Law was recommended 
in 1922 and has been adopted in seven states, Iowa, Nevada, New Mexico (modi- 
fied), New York (greatly modified), North Dakota, South Dakota, and Wyoming. 
See 9 Unir. Laws ANN. (1923) 133; id. SupP. (1930) 150. For a discussion of 
this law, see Note (1924) 24 Cor. L. REv. 914. 

12 Statutes allowing inheritance from the mother are very common; some 
are confined to instances where she leaves no legitimate issue. In many states 
bastards may take from the father if he recognizes them as his offspring. See 
Freund, supra note 11, at 19, 23; Note (1924) 24 Cor. L. Rev. 909, 914. See 
Legitimacy Act, 1926, 16 & 17 Gro. 5, c. 60, § 9. 

18 Legitimation is usually accomplished by marriage of the parents after the 
birth of the child, and generally no distinction is made between adulterine bas- 
tards and the children of unmarried women. But legitimation may be accom- 
plished in some states by public acknowledgment, notorial act, or a paper written 
and executed with the formalities of a deed. Judicial proceedings obtain in some 
states. See Freund, supra note 11, at 22. England now recognizes legitimation by 
subsequent marriage. Legitimacy Act, 1926, 16 & 17 Gro. 5, c. 60. Arizona has 
enacted a statute which provides that “Every child is the legitimate child of its 
natural parents. .. .” Ariz. Cope (Struckmeyer, 1928) § 273. 

14 Even without legislation Connecticut has gone further than any other 
common-law jurisdiction in holding that a bastard is the heir of its mother and 
may properly be described as her “ child” or “issue.” This is a conscious devia- 
tion from the English common law. Eaton v. Eaton, 88 Conn. 269, g1 Atl. 191 
(1914); Eaton v. Eaton, 88 Conn. 286, 91 Atl. 196 (1914). A like extension of 
the English common law was emphatically denied. See Clark v. Carfin Coal Co. 
[1891] A. C. 412, 426, 427-28. 15 See note 13, supra. 
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have readily given full effect to the policy of the enactments '* by de- 
claring that a legitimated child will take under a gift to “ children.” 17 
That legislation arbitrarily imposing rights and duties need not have 
controlled the interpretation of wills is apparent from the cases which 
refuse a similar treatment to adoption statutes attempting to give 
strangers the same rights as natural children. ‘ Children ” or “ issue ” 
will be found to include an adopted child only if it can be ascertained 
from the will that the testator so intended.’* 

Judicial disposition to further the legislative intent is more clearly 
revealed in the determination of whether a legitimated child will take 
under a will drawn at a time anterior to the passage of the statute. If 
the common-law presumption of a testamentary intent to favor only 
legitimate children were to govern, it would seem clear that such a 
legitimated child could not take.’® Significantly, the opposite con- 
clusion is reached on the strength of the statutes.2° Similarly, the 
intent of the testator has been stretched to cover children legitimated 
by foreign law.** To justify the conclusion, the formal theory has been 





16 Such enactments attempt to give to the legitimated child all the rights of 
one born legitimate. See, e.g., Mass. Gen. Laws (1921) c. 190, § 7: “ An illegiti- 
mate child whose parents have intermarried, and whose father has acknowledged 
him as his child, shall be deemed legitimate.” N.Y. Dom. Rex. Law (1909) § 24: 
“ All illegitimate children whose parents have heretofore intermarried or who shall 
hereafter intermarry shall thereby become legitimatized and shall become legitimate 
for all purposes and entitled to all the rights and privileges of legitimate children, 
but an estate or interest vested or trust created before the marriage of the parents 
of such child shall not be divested or affected by reason of such child being legiti- 
matized.” Micu. Comp. Laws (1929) § 13443: “. . . such child shall be considered 
legitimate for all interests and purposes. . . .” 

17 Harness v. Harness, 50 Ind. App. 364, 98 N. E. 357 (1912); Gates v. Sei- 
bert, 157 Mo. 254, 57 S. W. 1065 (1900); Morton’s Estate v. Morton, 62 Neb. 
420, 87 N. W. 182 (1901); Matter of Hogland, 125 Misc. 376, 211 N. Y. Supp. 
629 (1925); Matter of Sheffer’s Will, 139 Misc. 519, 249 N. Y. Supp. 102 (1931). 
A legitimated child is not included under gifts to “lawfully begotten children.” 
Honolulu Investment Co. v. Rowland, 14 Hawaii 271 (1902); Appeal of Ed- 
wards, 108 Pa. 283 (1885). 

18 Wildman’s Appeal, 111 Conn. 683, 151 Atl. 265 (1930) (excluded) ; Mooney 
v. Tolles, 111 Conn. 1, 149 Atl. 515 (1930) (included) ; Moffet v. Cash, 178 N. E. 
658 (Ill. 1931) (excluded); Cook v. Underwood, 228 N. W. 629 (Iowa, 1930) 
(excluded) ; Russell v. Musson, 240 Mich. 631, 216 N. W. 428 (1927) (excluded) ; 
Matter of Leask, 197 N. Y. 193, 90 N. E. 652 (1910) (excluded); Matter of 
Levy’s Estate, 138 Misc. 670, 245 N. Y. Supp. 710 (1927) (included); Matter of 
Thacher, 231 App. Div. 747, 245 N. Y. Supp. 355 (1930) (included); Smith v. 
Bradford, 154 Atl. 272 (R. I. 1931) (excluded) ; Hartwell v. Tefft, 19 R. I. 644, 
35 Atl. 882 (1896) (included). 

19 Hicks v. Smith, 94 Ga. 809, 22 S. E. 153 (1895); Central Trust Co. v. 
Skillin, 154 App. Div. 227, 138 N. Y. Supp. 884 (1912). 

20 Hewitt v. Farmers’ Loan & Trust Co., 245 N. Y. 622, 157 N. E. 883 (1927); 
Miller’s Appeal, 52 Pa. 81 (1866); McGunnigle v. McKee, 77 Pa. 81 (1874); 
Sleigh v. Strider, 5 Call 439 (Va. 1805). In Hewitt v. Farmers’ Loan & Trust 
Co., supra, the court adopted a master’s report which is not printed in the 
reports. An examination of the record shows that the court distinguished Cen- 
tral Trust Co. v. Skillin, supra note 19, on rather tenuous reasoning. Both of 
these cases are constructions of the word “ issue.” In Smith v. Lansing, 24 Misc. 
566, 53 N. Y. Supp. 633 (1898), a legitimated child was allowed to take under a 
gift to “ children” though the will antedated the statute providing for legitima- 
tion. The importance of the particular problem is diminishing as fewer and 
fewer wills made before the passage of the statutes are being presented for 
probate. 

21 Green v. Kelley, 228 Mass. 602, 118 N. E. 235 (1917); Holloway v. Safe 
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advanced that the testator intended to give to children having a certain 
legal status and that the status is determined as of the time or place 
of vesting.** But the selection of an interpretation with an eye to a 
status imposed by law is a clear indication that the legislative policy 
has governed. 

Even in the absence of legitimation, most jurisdictions give the bastard 
not only the right of support and education, but some right of inherit- 
ance as well.** Through a construction of these statutes a few courts 
have held illegitimate children to be included within the class designated 
as “ children ” in a will.** If a gift to “ children ” is really a gift to a 
group enjoying a certain legal status, such decisions are not difficult to 
understand. Since the bastard enjoys the most important rights inci- 
dent to the status of legitimacy, it should be immaterial that the statutes 
do not explicitly attempt to alter his status.- But the majority of the 
courts, in refusing to find that such legislation controls the construction 
of wills,*° adopt a sounder approach. Gifts to children as a class are 
probably intended for those who, as a matter of fact, are members of the 
familial group. Legitimation merely recognizes the fact that the child 
is a member of that group. But legislation conferring particular rights 
upon bastards operates without reference to the social position of the 
child in the family. Adopted children, lacking the necessary kinship, 
similarly may not be included within the testator’s intent.® 

The proper solution is probably to be found in recognizing that the 
modern legislation which removes the disabilities of the bastard merely 
undermines the objection in policy to considering extraneous circum- 
stances in construing ambiguous expressions of the will. Although in- 
tent is not to be considered unless it appears on the face of the will,” 





Deposit & Trust Co., 151 Md. 321, 134 Atl. 497 (1926), writ of error dismissed, 
274 U. S. 724 (1927); McCausland’s Estate, 213 Pa. 189, 62 Atl. 780 (1906); 
In re Andros, 24 Ch. D. 637 (1883); Re Grey’s Trust, [1892] 3 Ch. 88. Hollo- 
way v. Safe Deposit & Trust Co., supra, would seem inconsistent with Barnum v. 
Barnum, 42 Md. 251 (1875), though that case may be distinguished on the 
ground that the legitimation was effected by act of the Arkansas legislature rather 
than by subsequent marriage. Boyes v. Bedale, 1 Hem. & M. 798 (1863), took the 
opposite view, but this case is no longer law in England. In all of the above cases 
the interpretation favored the child. No cases have been found which deny to 
a child a gift because the foreign law is stricter than the law of the testator’s 
domicil. It is interesting to note that the accepted rule as to construing “heirs 
at law” and “ next of kin” in gifts of personalty is that they are to be determined 
by the law of the testator’s domicil. See GoopricnH, Conriict or Laws (1927) 
379; ConrLict or LAws RESTATEMENT (Am. L. Inst. 1931) § 329. 

22 See cases cited in notes 21, 22, supra. 

23 See note 12, supra. 

24 Bennett v. Toler, 15 Gratt. 588 (Va. 1868); Rhode Island Hospital Trust 
Co. v. Hodgkin, 48 R. I. 459, 137 Atl. 381 (1927); see Harrell v. Hagen, 147 
N. C. 111, 116, 60 S. E. 909, 911 (1908); see Gutliff, J., dissenting, in Gibson v. 
McNeeley, 11 Ohio 131, 138 (1860); cf. Hayden v. Barrett, 172 Mass. 472, 52 N. E. 
530 (1899) ; Smith v. Garber, 286 Ill. 67, 121 N. E. 173 (1918). 

25 Flora v. Anderson, 75 Fed. 217 (C. C. S. D. Ohio 1896); Johnstone v. 
Talaferro, 107 Ga. 6, 32 S. E. 931 (1899); Brisbin v. Huntington, 128 Iowa 166, 
103 N. W. 144 (1905); Lyon v. Lyon, 88 Me. 395, 34 Atl. 180 (1896) ; Gibson v. 
McNeeiey, 11 Ohio 131 (1860) ; Will of Scholl, 100 Wis. 650, 76 N. W. 616 (1898). 

26 See note 18, supra. 

27 Cartwright v. Vawdry, 5 Ves. 530 (1800) ; Ellis v. Houston, 10 Ch. D. 236 
(1878); In re Pearce, [1914] 1 Ch. 254; see (1914) 27 Harv. L. Rev. 691. Some 
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some courts consider the meaning of “ children ” or “ issue ” ambiguous 
and find the statutes justification for examining the child’s familial 
circumstances.** Even when testamentary expressions of intent are 
required they are frequently found in forms far from “ a distinct inten- 
tion to that effect manifest upon the face of the will.” *® The distinction 
taken between gifts to existing and gifts to future bastards *° does not 
turn on construction of intent and, with the decline of a policy of punish- 
ing bastards, has been considerably weakened. Some American courts 
appear to ignore the problem,** and a recent English case, in drawing a 
nice distinction between gifts through a special power of appointment to 
“reputed ” children and outright bequests,** clearly reflects the modern 
attitude. The problem should now be one of determining the testator’s 
intent in the light of the familial circumstances. 

The tendency toward a liberal construction of wills is probably not 
in accord with the general unwillingness to interpret such legislation 
as the wrongful death and workmen’s compensation statutes in the light 
of the policy of the illegitimacy statutes.** The courts have been more 





of the American cases which purport to follow this principle can equally well be 
explained on the ground that even though the court had been willing to search for 
the testator’s unimplied intent, none could have been discovered. Marsh v. Field, 
297 Ill. 251, 130 N. E. 753 (1921) ; Heather v. Van Auken, 14 N. J. Eq. 159 (1861). 
But in others the adherence to the rule apparently deprived children of intended 
bounty. Collins v. Hoxie, 9 Paige 81 (N. Y. 1841) ; Shearman v. Angel, Bail. Eq. 
351 (S. C. 1831); Bealafeld v. Slaughenhaupt, 213 Pa. 565, 62 Atl. 1113 (1906). 

28 New Jersey Title Guarantee & Trust Co. v. Elsworth, 108 N. J. Eq. 229, 154 
Atl. 602 (1931) ; Will of Kaufer, 203 Wisc. 299, 234 N. W. 504 (1931); cf. Harness 
v. Harness, supra note 17; Elliott v. Elliott, 117 Ind. 380, 20 N. E. 264 (1889). 

29 3 JARMAN, Witts (7th ed. 1930) 1756. In Gelston v. Shields, 16 Hun 143 
(N. Y. 1878), the fact that the testator referred to the mother of the children as his 
wife and gave the children into her custody was held sufficient to allow them to 
take to the exclusion of legitimate children. In Tuttle v. Wolworth, 74 N. J. Eq. 
310, 77 Atl. 684 (1908), the father and mother of the children were referred to as 
man and wife and the wife was known by the testator to be beyond the age of 
childbearing. In Sullivan v. Parker, 113 N. C. 301, 18 S. E. 347 (1893), the words 
“all the children of her body ” were sufficient to allow bastards to take. Compare 
with this last case In re Pearce, supra note 27, where “all or any the children or 
child ” was held insufficient to reveal the intent of the testator. See (1932) 30 
Mica. L. Rev. 481. 

30 Kingsley v. Broward, 19 Fla. 722 (1883) (trust deed); Crook v. Hill, L. R. 
6 H. L. 265 (1873); Im re Harrison, [1894] 1 Ch. 561; see Occleston v. Fullalove, 
L. R. 9 Ch. 147, 166-67 (1874) ; 3 JARMAN, Wits (7th ed. 1930) 1749. The courts 
have felt that to allow such gifts would encourage illegal intercourse. 

31 Hayden v. Barrett, 172 Mass. 472, 52 N. E. 530 (1898); Sullivan v. Parker, 
supra note 6; cf. Rhode Island Hospital Trust Co. v. Hodgkin, supra note 24. 

32 In re Hyde, [19321 1 Ch. 95 (1931). Although England has not gone as far 
as some American jurisdictions in repudiating the common-law disabilities of ille- 
gitimate children, nevertheless the court found a sufficiently strong policy mani- 
fested in its legislation to aid it in reaching the result. 

33 Many attempts have been made to bring the bastard within the scope of 
workmen’s compensation statutes. In a few cases the relation of the parent to the 
bastard has been recognized. Marshall v. Industrial Commission, 342 II]. 400, 174 
N. E. 534 (1930) ; Portin v. Portin, 149 Tenn. 530, 261 S. W. 362 (1924); cf. Scott’s 
Case, 117 Me. 436, 104 Atl. 794 (1918); Roberts v. Whaley, 192 Mich. 133, 158 
N. W. 209 (1916). Contra: Scott v. Independent Ice Co., 135 Md. 343, 109 Atl. 
117 (1919); Bell v. Terry & Trench Co., 177 App. Div. 123, 163 N. Y. Supp. 733 
(1917). See Note (1931) 16 Corn. L. Q. 587. Some states have reached the same 
result in construing wrongful death statutes. Hadley v. City of Tallahassee, 67 
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inclined to consider the intent of individual testators than to alter the 
position of an entire class as a matter of law. But the cases indicate 
at least one instance in which the legislative policy has influenced the 
modification of the common-law rule. 





THE Rute AGAINST PERPETUITIES AND INSURANCE TRUSTS. — 
Within the last decade the insurance trust has acquired wide-spread 
popularity.1 The device is essentially simple. The donor usually takes 
out a policy on his own life * payable at death to a trustee. In a separate 
instrument, the trustee contemporaneously agrees to collect the proceeds 
of the policy at the donor’s death, and to hold such proceeds * on speci- 





Fla. 436, 65 So. 545 (1914); L. T. Dickason Coal Co. v. Liddle, 49 Ind. App. 40, 
94 N. E. 411 (1911); Andrzejewski v. Northwestern Fuel Co., 158 Wis. 170, 148 
N. W. 37 (1914). Contra: Lynch v. Knoop, 118 La. 611, 43 So. 252 (1907) ; State 
v. Hagerstown & F. R. R., 139 Md. 78, 114 Atl. 729 (1921). See Note (1920) 
30 YALE L. J. 167. 


1 See Scutty, INsuRANCE Trusts (1927) Introduction; Vance, INSURANCE 
(2d ed. 1930) § 158; Hanna, Some Legal Aspects of Life Insurance Trusts (1930) 
78 U. or Pa. L. Rev. 346. Insurance trusts were not unknown in the nineteenth 
century. Cf. Bassil v. Lister, 9 Hare 177 (1851). 

In a letter written by Henry E. Sargent, Secretary of the Trust Division of the 
American Bankers Association, it is stated that a conservative estimate by the 
Division based on reports from member institutions show the “ amount of insur- 
ance trusteed ” to be: 


$265,000,000. 
277,000,000. 
709,000,000. 
1,200,000,000. 
1,560,000,000. 
$4,002,000,000. 


It may be significant that this development has paralleled the apparent increase 
in the popularity of testamentary trusts. The statistics in regard to the latter are 
impressive. In 1923, United States banks and trust companies were named as 
executor and trustee 5,899 times; in 1928, 44,375 times, a gain of 652%. See 
Jenney, The Trusteed Estate (1931) 9 Harv. Bus. Rev. 159. Of course, these 
statistics may only indicate that banks and trust companies are supplanting indi- 
viduals as trustees. 

2 If the donor already has insurance policies on his life, he may create a trust 
by merely assigning these policies to the trustee. In some instances, however, such 
assignment may not be effective against the beneficiaries named in the policies. See 
REMSEN, PREPARATION OF WILLS AND Trusts (2d ed. 1930) 318. 

It is also conceivable that an insurance trust might be created by obtaining a 
policy on the life of some third person, provided, of course, that the law with 
reference to insurable interests is not violated. Cf. Bassil v. Lister, 9 Hare 177 
(1851). But it shall be assumed in this Note that the donor is also the insured. 

3 This should be carefully distinguished from the somewhat analogous facts 
presented by what is known as the “ deferred settlement ” or “ optional settlement ” 
plan. This scheme provides that the insurance company is to pay at periodic inter- 
vals stated sums of money to designated recipients after the death of the insured. 
Whether a trust is created, at least during the insured’s life, seems doubtful. 
Although at the insured’s death a trust might arise if a specific fund were set aside, 
the result would hardly accord with the intentions of the parties. Difficulties of 
ultra vires may arise should an insurance company seek to act as trustee in this 
situation. For discussions of these problems, see Horton, POWER OF AN INSURED 
To CONTROL THE Proceeps or His Poricies (1926) 51 et seg.; Horton, SOME 
Lecat Aspects OF Lire INsuRANCE Trusts (1927) 36; Fraser, Personal Life In- 
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fied trusts. The policy may or may not be assigned to the trustee,* and 
the arrangement may be either funded or unfunded.® From the in- 
sured’s point of view, the insurance trust often performs the same 
function as a trust created by will — both are designed to provide as 
wisely as possible for his family by preventing the immediate distribu- 
tion of the principal. Consequently, it would probably be not un- 
common to find such provisions as a limitation to the donor’s wife and 
children for life and at the death of the last survivor of them, over to 
the then living grandchildren. In a will, the validity of such limita- 
tions under the. Rule against Perpetuities* is unquestioned. The in- 
surance trust may prove entirely satisfactory only if it enjoys a similar 
immunity.® 

If remoteness is to be measured from the date of the inter vivos trans- 
action, the limitations would clearly be void; per contra, if measured 
from the date of the insured’s death. The few commentators who 
have considered the problem have assumed that, since an interest arises 
during the insured’s life to which a trust may attach, the period of 
perpetuities should be computed from the earlier date.*° But an in- 
quiry into the policy behind the Rule against Perpetuities, and an ex- 
amination of analogous situations which have already been adjudicated 
reveal that the question can not be so easily dismissed. 

The Rule against Perpetuities and the Rule against Restraints on 
Alienation are the fruits of judicial ingenuity in frustrating attempts 


surance Trusts in New York (1930) 16 Corn. L. Q. 19, 32; Bogert, Some Recent 
Developments in the Law of Trusts (1929) 23 Itt. L. Rev. 749, 753; Van Hecke, 
Insurance Trusts — The Insurer as Trustee (1928) 7 N. C. L. Rev. 21; Danziger, 
Does the Rule Against Perpetuities Affect Life Insurance Policies and Their Pro- 
ceeds, Paper read before the Association of Life Insurance Counsel, May 15, 1930; 
Note (1927) 36 YALE L. J. 394. 

4 See Fraser, supra note 3; Wright, Designation of a Trustee as Beneficiary, 
Paper read before the Association of Life Insurance Counsel, May 16, 1930. 

5 In a funded trust, the donor transfers to the trustee certain property, the 
income of which is to be used in paying the premiums on the insurance. See SHAT- 
TUCK, THE Livinc InsuRANCE TRusT (1928) 18 et seq. 

6 See Scutty, INsuRANCE TRustTS (1927) 7; cf. Jenney, supra note 1, at 159. 

7 The Rule against Perpetuities is thus stated by Professor Gray: “ No interest 
is good unless it must vest, if at all, not later than twenty-one years after some 
life in being at the creation of the interest.” Gray, THE RULE AGAINST PERPE- 
TuiTies (3d ed. 1915) § 201. The Rule is applicable to all future equitable inter- 
ests that are not vested. See Gray, op. cit. supra, § 323. 

Interests in changeable funds as well as interests in particular pieces of property 
are subject to the Rule. See Gray, op. cit. supra, § 202a. Thus, it would be im- 
material in an insurance trust that the property consisted of a claim against the 
insurance company during the donor’s life, and of the proceeds of the policy after 
the donor’s death. 

8 It should be observed that the problem discussed in this Note is distinct from 
the question relating to the validity of funded insurance trusts under statutory rules 
against unlawful accumulations. As to the latter, see Bassil v. Lister, 9 Hare 177 
(1851) ; In re Hartman’s Estate, 126 Misc. 862, 215 N. Y. Supp. 802 (1926); N. Y. 
Pers. Prop. Law § 11, as amended by N. Y. Laws 1929, c. 229, § 18; Bogert, 
Funded Insurance Trusts and the Rule Against Accumulations (1924) 9 Corn. 
L. Q. 113; Hanna, supra note 1, at 360; Fraser, supra note 3, at 25 et seg.; Note 
(1927) 27 Cox. L. REv. 197. 

® No cases have been found passing upon this point. 

10 Such a result has been suggested in Scutty, INsuRANCE Trusts (1927) 31; 
REMSEN, PREPARATION OF WILLs AND Trusts (2d ed. 1930) 321; SHATTUCK, THE 
Livinc INsuRANCE Trust (1928) 40. But cf. Fraser, supra note 3, at 21 et seq. 
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to tie up property for an unreasonable length of time.‘' Although it 
is usually stated that the Rule against Perpetuities is now aimed solely 
against remoteness of vesting,'* it has not been applied in complete dis- 
regard of practical considerations. The cases indicate that future in- 
terests which are destructible at the will of the present owner are not 
within its purview.’* Thus it has been held that interests limited to take 
effect at the termination of or in derogation of an estate tail are never 
void under the Rule; ** the tenant in tail may at any time become the 





11 See Gray, op. cit. supra note 7, §§ 2a, 118a, 268; 22 HatsBury, Laws or 
ENGLAND (1912) 294; 7 HoLpswortH, History or ENcLisH -Law (1925) 216; 
Skinner, The Meaning of “ Perpetuity” and Its History, Paper read before the 
Association of Life Insurance Counsel, Dec. 10, 1929; Danziger, supra note 3; 
Sweet, Restraints on Alienations (1917) 33 L. Q. REv. 236; Gerdes, “ Perpe- 
tuities” and the California Rule Against Suspension of the Absolute Power of 
Alienation (1928) 16 Catir. L. REv. 81, 83. 

12 See Gray, op. cit. supra note 7, §§ 268, 278; Marspen, Rue AGAINST 
PERPETUITIES (1883) 51; Anderson, Restraints on Alienation and the Rule 
Against Perpetuities (1930) 64 U.S. L. Rev. 640, 641. For criticism of this view, 
see 2 REEvES, REAL Property (1909) § 958; Fraser, Rationale of the Rule Against 
Perpetuities (1922) 6 Minn. L. Rev. 561, 569; Fox, Criticism of Cases (1892) 
6 Harv. L. Rev. 195; Lisle, Remoteness of Charitable Gifts (1894) 9 id. 211, 213; 
Note (1927) 27 Cor. L. REv. 959. 

13 See Gray, op. cit. supra note 7, § 203. But cf. Anderson, The Modern Rule 
Against Perpetuities (1929) 77 U. oF Pa. L. REv. 862, 869. Since there is no tying 
up of property, Professor Gray’s view seems sound. An examination of the ob- 
jections raised to remoteness of vesting per se discloses that they are entirely inap- 
plicable where the property is subject to the complete control of a single person. 
These objections seem to be chiefly: (1) “The value of the present interest plus 
the value of the executory gift will fall far short of what would be the value of 
the property if there were.no executory interest”; (2) “. . . if the owner of the 
present interest wishes to convey an absolute fee, the holder of the executory gift 
can extort from him a price which greatly exceeds what it ought to be”; (3) it is 
against public policy to diminish the activity of the present owner “ by the fear of 
losing the property on a future contingency.” Gray, op. cit. supra note 7, § 268. 

The cases in which limitations were held void although there were persons in 
esse during the legal period who could together convey a complete fee are clearly 
distinguishable. Despite the theoretical alienability of the fee, the interests were 
split up in such a manner as to clog materially its free circulation. In the leading 
case of London & S. W. Ry. v. Gomm, 20 Ch. D. 562 (1882), a railway company 
conveyed certain land, reserving to itself an option to repurchase on six months’ 
notice and tender of £100 “ whenever the said land might be required for the rail- 
way or works of the company.” The court held that this option was void because 
it attempted to give to the company an interest in land which might not vest until 
after the legal period. It is interesting to observe that this case can be supported 
on a totally different ground: it was ultra vires for a corporation to reserve such an 
interest in land. Jd. at 584. Compare also Garland v. Brown, to L. T. R. 292 
(1864). In that case there was a bequest for life to the surviving children of the 
testator’s surviving child in equal shares as tenants in common, with remainder in 
fee to the survivor of those children. It was held that the gift over was void 
for remoteness, although a complete fee could be conveyed at the death of the 
testator’s last child. Cf. Grey v. Montague, 3 Bro. P. C. 314 (1770); Curtis v. 
Lukin, 5 Beav. 147 (1842); Courtier v. Oram, 21 Beav. g1 (1855); 1 SANDERS, 
Uses AND Trusts (sth ed. 1844) 204; MAaArspEN, RULE AGAINST PERPETUITIES 
(1883) 52. 

14 Contingent remainders: Jack v. Fetherstone, 2 Huds. & Br. 320 (1829); 
Cole v. Sewell, 2 H. L. C. 186 (1848). Conditional limitations: Carr v. Earl of 
Errol, 6 East 58 (1805) ; Harrison v. Round, 2 De G. M. & G. 190 (1852). Charge: 
Faulkner v. Daniel, 3 Hare 199 (1843). For general discussions of remoteness of 
interests connected with estates tail, see Gray, op. cit. supra note 7, c. 14; MARSDEN, 
op. cit. supra note 12, c. 7; 1 JARMAN, Wits (7th ed. 1930) 294 et seq. : 

It has been said that a conditional limitation which may not take effect until 
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owner in fee by docking the entail. By somewhat analogous reasoning, 
the distance of an appointment made under a general power to appoint 
by deed or will is measured, not from the time the power was created,'* 
but from the time it was exercised.‘° And the validity *’ of such a 
power itself is determined by measuring the distance between the time 
of its creation and the earliest possible moment of exercise.1® 





after the termination of the estate tail is invalid. See Earl of Brandon v. More- 
land, [1910] Ir. R. 220, 227; Heaseman v. Pease, L. R. 7 Ch. App. 275, 283 
(1871) ; Gray, op. cit. supra note 7, § 450; Marsden, op. cit. supra note 12, at 147; 
Remoteness in Regard to Limitations after Estates Tail (1876) 62 L. T. 56; cf. 
Lewis, LAW oF PERPETUITY (1843) 672, SUPPLEMENT (1849) 105; 2 Preston, AB- 
STRACTS OF TITLE (2d ed. 1824) 158. The theory seems to be that if the estate tail 
is allowed to terminate naturally, there will remain an indestructible conditional 
limitation which should be void. But this possibility in itself should not invalidate 
every conditional limitation that may take effect after the termination of the estate 
tail. It seems far more logical to say that the period of perpetuities ought to be 
computed from termination of the power of destruction. Thus, an executory 
estate limited to take effect, if at all, five years after the expiration of the estate 
tail should be valid, because the property would be tied up at most for only five 
years. To substantiate their position, however, the commentators cite numerous 
cases where limitations after an estate tail have been held invalid —e.g., Lanes- 
borough v. Fox, 3 Bro. P. C. (Toml. ed. 1773) 130; Bankes v. Holme, 1 Russ. 
. 394n. (1826); Hartopp v. Lord Carbery (1819), cited in 1 SaNpers, Uses AND 
Trusts (5th ed. 1844) 204; Bristow v. Boothby, 2 Sim. & Stew. 465 (1826). A 
careful investigation of these and all other cases and examples submitted by the 
commentators in support of their view discloses that the interests would have 
been too remote even if measured from the termination of the estate tail. No 
case has been found holding invalid an interest which must take effect within the 
legal period after the power of destruction has ceased. 

Of course, if the estate tail itself is void under the Rule, any limitations depend- 
ent upon it are void. See Gray, op. cit. supra note 7, § 445. 

15 Ordinarily, the validity of an appointment under a power depends upon its 
distance from the creation of that power. See 1 JARMAN, WILLS 289. The theory 
is that the donee of the power is merely acting as agent for the donor, and that 
the appointment by the donee is really a limitation by the donor. 

16 Mifflin’s Appeal, 121 Pa. 205 (1881); see Laurence’s Estate, 136 Pa. 354, 
364 (1890); Tredennick v. Tredennick, [1900] 1 Ir. R. 354, 363. Although the 
case law on this point is quite meager, the amount of secondary authority is 
imposing. See Gray, op. cit. supra note 7, $524; 1 JARMAN, WILLS 293; 
MARSDEN, Op. cit. supra note 12, at 250; 1 Perry, LAw or Trusts AND TRUSTEES 
(7th ed. 1929) § 383; Kaxes, Estates, Future INTERESTS AND ILLEGAL RESTRAINTS 
IN Intinors (1920) § 692; THEOBALD, LAw or Wirts (7th ed. 1908) 610; LEAKE, 
Law oF Property In LAND (1874) 458; SucpEN, Powers (8th ed. 1861) 395; Co. 
Litt. 271b, Butler’s note VII. 2. But cf. Fearne, CONTINGENT REMAINDERS (4th 
ed. 1795) 374 et seqg., Powell’s note. 

Where the power is general but exercisable by will only, the authorities are in 
conflict. Holding that the result should be the same as though the power were to 
appoint by will or deed are: Rous v. Jackson, 29 Ch. D. 521 (1885); In re Flower, 
55 L. J. Ch. 200 (1885); Stewart v. Babington, L. R. 27 Ir. 551 (1891). Contra: 
In re Powell’s Trusts, 39 L. J. Ch. 188 (1869) ; Equitable Trust Co. v. Snader, 151 
Atl. 712 (Del. Ch. 1930), (1931) 29 Micu. L. Rev. 941; Minot v. Paine, 230 Mass. 
514, 120 N. E. 167 (1918). For discussions of this problem, see KALES, op. cit. supra, 
§§ 693-05; Kales, General Powers and the Rule Against Perpetuities (1912) 26 Harv. 
L. Rev. 64; Gray, General Testamentary Powers and the Rule Against Perpetuities 
(1913) 26 Harv. L. Rev. 720, substantially reproduced in Gray, op. cit. supra 
note 7, §§ 526, 948 et seq.; Thorndike, General Powers and Perpetuities (1914) 
27 Harv. L. REv. 705. 

17 Ordinarily, a power is invalid if it is exercisable at a time beyond the legal 
period. See Gray, op. cit. supra note 7, § 473. 

18 Bray v. Bree, 2 Cl. & F. 453 (1834) (the holding of this case is questioned in 
Thorndike, Remoteness of General Powers (1915) 28 Harv. L. Rev. 664). A power 
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These cases demonstrate that in calculating the period of perpetuities, 
the courts have wisely excluded that period during which the property 
was subject to the absolute control *® of a single person.?® To deter- 
mine whether the life of the insured shall be considered in measuring 
the period of perpetuities, it would therefore seem essential to inquire 
what control he could exercise over the policy. The simplest case is 
that in which the trustee is beneficiary under the policy. If the right 
to change the beneficiary has not been reserved, the insured has so far 
prevented himself from exercising control ** that it would be proper to 
measure the distance of the limitations from the date of the creation of 
the trust.22. But if the right has been reserved, the insured is the 
dominus of the policy during his lifetime ** and that period should be 





is valid if “ within the proper time the donee has become completely dominus of the 
property.” Kates, op. cit. supra note 16, § 690. See also Sweet, Remoteness of 
Terms and Powers (1914) 30 L. Q. REv. 66, 71; Randall, Powers and the Rule 
Against Perpetuities (1913) 29 id. 399; Note (1913) 26 Harv. L. Rev. 648. 

19 Cases such as Wheeler v. Fellowes, 52 Conn. 238 (1884), do not militate 
against this view. There it was held that an estate limited in trust upon a re- 
mote contingency is void even though full power is given to the trustee to change 
the investment. It should be noticed that although the legal interests were sub- 
ject to the complete control of a single person, the beneficial interests in the trust 
were tied up for too long a period. But cf. Gray, op. cit. supra note 7, § 269. 

20 An interesting analogy is presented by Reinecke v. Northern Trust Co., 
278 U. S. 339 (1929). Here the settlor, reserving to himself a complete power 
of revocation, conveyed property in trust for himself for life, remainders over at 
his death. It was held that an estate tax statute passed after the conveyance on 
trust but before the settlor’s death, was applicable and constitutional. The court 
reasoned that the transfers really did not take place until the settlor’s death. Cf. 
Minot v. Treasurer, 207 Mass. 588, 93 N. E. 973 (1911) (succession tax imposed 
upon gift in default of exercise of power of appointment). But cf. Matter of 
Lansing, 182 N. Y. 238, 74 N. E. 882 (1905). 

21 It is said that the beneficiary acquires a vested indefeasible right under the 
policy. See 1 WiLLIston, CONTRACTS (1920) § 396; 7 CooLEY, BriEFs ON INSURANCE 
(2d ed. 1928) 6399; Wells, The “Change of Beneficiary” Clause in Insurance 
Policies (1914) 2 VA. L. Rev. 49; Wright, Designation of a Trustee as Beneficiary, 
Paper read before the Association of Life Insurance Counsel, May 16, 1930. 
If the insured ceases to pay premiums on the policy, the beneficiary can prevent 
a lapse by paying the premiums himself. See Wallace v. Mutual Benefit Life 
Ins. Co., 97 Minn. 27, 29, 106 N. W. 84 (1906) ; cf. Mutual Life Ins. Co. v. Hill, 
178 U. S. 347, 350 (1899). The insured and the insurer can not effectively agree 
to cancel the policy as against the beneficiary. Pingrey v. National Life Ins. Co., 
144 Mass. 374, 11 N. E. 562 (1887). And in an action on the policy by the bene- 
ficiary, statements made by the insured are not admissible in evidence as vicarious 
admissions. Yore v. Booth, 110 Cal. 238, 42 Pac. 808 (1895). Again, it may be 
unconstitutional for a legislature to deprive the beneficiary of his interest. 
Blum v. New York Life Ins. Co., 197 Mo. 513, 95 S. W. 317 (1906). 

22 An interesting problem arises where no right to change the beneficiary has 
been reserved under the policy, but where in the trust agreement the donor retains 
the power to change the cestuis. In this situation it seems that since the donor 
could substitute himself as cestui whenever he wished, the case should be treated 
as though the right to change the beneficiary were reserved in the policy. 

28 Two views have been enunciated as to the nature of the beneficiary’s inter- 
est in this situation. On the one hand it is said that the interest is “ vested ” but 
subject to defeasance. See 1 WmLLIston, ConTRAcTS (1920) § 369; cf. Indiana Nat. 
Life Ins. Co. v. McGinnis, 180 Ind. 9, ror N. E. 289 (1913); Roberts v. North- 
western Nat. Life Ins. Co., 143 Ga. 780, 85 S. E. 1043 (1915). But the beneficiary's 
interest has also been considered a mere expectancy. See 7 Coorry, Briers on IN- 
SURANCE (2d ed. 1928) 6406; cf. VANCE, INSURANCE (2d ed. 1930) § 147. Regard- 
less of the theory, the insured is regarded as the owner of the policy for most 
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disregarded. Assignment of the policy or funding of the trust injects 
additional complications. Where the policy is irrevocably assigned or 
an irrevocable funded trust is established, the period of perpetuities 
must probably be measured from the date of the creation of the trust. 
But where the donor may at will destroy the assignment or funded ar- 
rangement, the problem is essentially indistinguishable from that pre- 
sented where the trustee is beneficiary under the policy. 

To avoid the danger of an indiscriminate application of the Rule to 
all cases, some precautionary measures might be employed to save the 
‘trust. A safety clause might be inserted in the trust instrument, pro- 
viding for automatic termination of the trust at the end of the legal 
period.** Or the limitations might be drafted to include only the chil- 
dren living at the time the trust was created with limitations over to their 
children. In either instance, however, to effectuate the insured’s in- 
tention completely, the trust would have to be reéxecuted every time a 
new child is born to him.?° Finally, the policy might be made payable 
to the donor’s estate and, in his will, a trust upon the proceeds imposed 
to commence at death. Even this device has disadvantages. Not only 
would the proceeds be subject to attack by the donor’s creditors 2° but 
certain inheritance tax liabilities °° might be imposed as well. A com- 
pletely satisfactory result can be reached only if the operation of the 
Rule against Perpetuities is confined to its proper sphere. 





THE MortcaGEE’s RIGHT TO RENT AFTER BANKRUPTCY. — Conflict- 
ing interests of secured and general creditors have found renewed ex- 
pression in the problem of the disposition of the rents and profits of 
mortgaged property after the concurrence of default and bankruptcy 
of the mortgagor. Fundamental to an analysis of the mortgagee’s right 
to rent after bankruptcy is an understanding of the common-law concept 
of the nature of rent. Rent was regarded as issuing out of the land,’ not 
as the subject of a separate right in itself, but as an incident to beneficial 





purposes. Thus, under the Federal Estate Tax, the proceeds of the policy, above 
the $40,000 exemptions, are regarded as part of the insured’s taxable estate. Chase 
Nat. Bank v. United States, 278 U. S. 327 (1929). During the insured’s lifetime 
the policy may pass to his trustee in bankruptcy. Cohen v. Samuels, 254 U. S. 
so (1917); In re Greenberg, 271 Fed. 258 (C. C. A. 2d, 1921); see 2 Corzimr, 
Bankruptcy (13th ed. 1923) 1697. The insured may cut out the beneficiary’s 
interest by assigning the policy. Mutual Benefit Life Ins. Co. v. Swett, 222 Fed. 
200 (C. C. A. 6th, 1915); Antley v. New York Life Ins. Co., 139 S. C. 23, 137 
§. E. 199 (1927) ; cf. Mutual Life Ins. Co. of Ky. v. Twyman, 122 Ky. 513, 92 S. W. 
335 (1906) (loan on policy) ; Lamar Life Ins. Co. v. Moody, 122 Miss. 99, 84 So. 
135 (1920). But cf. Union Central Life Ins. Co. v. Woods, 11 Ind. App. 335, 39 
N. E. 205 (1894). E 

24 See SHattucK, THe Livinc INsuRANCE Trust (1928) 40. The clause sug- 
gested by Shattuck reads: “Unless sooner terminated under the foregoing pro- 
visions hereof, this trust shall end twenty-one (21) years from and after the 
death of the last survivor of the donor and his now living wife and issue... .” 

25 This device is defective on account of the human tendency to delay. 

26 See VANCE, INSURANCE (2d ed. 1930) § 161. 

27 Id. § 159. 


1 See Hotmes, THE Common LAw (1881) 389-90; 3 HotpswortH, History 
or EnctisH Law (3d ed. 1923) 151; 7 éd. (1926) 319. 
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ownership. Although at common law a mortgage invested the mortgagee 
with legal title, the courts soon recognized that he obtained only a 
security interest and that beneficial ownership and the right to rents 
remained in the mortgagor.? Once the mortgagee took possession, how- 
ever, he was considered to have a beneficial interest in the land.* After 
the Statute of Anne,* only notice to the tenant was required to establish 
the mortgagee as landlord where the lease was senior to the mortgage. 
The possession of the tenant was then deemed a sufficient possession in 
the mortgagee to entitle him to the rents.° But if the mortgage ante- 
dated the lease, the absence of privity between the mortgagee and tenant 
compelled the mortgagee to obtain actual possession before he could 
sequester the rents in payment of the mortgage debt ® unless the tenant 
consented to accept him as landlord. Similarly, in jurisdictions where 
today a mortgage is a mere security lien,’ default does not entitle the 
mortgagee to possession, and until foreclosure and sale the mortgagor is 
accordingly entitled to the rents incident to his ownership.* The almost 
universal refusal to give effect to the insertion of rent clauses® de- 


~ 





2 Chancellor Kent has summed up the modern doctrine: “ The mortgagor has 
a right to lease, sell, and in every respect to deal with mortgaged premises as 
owner, so long as he is permitted to remain in possession, and so long as it is un- 
derstood and held, that every person taking under him, takes subject to all the 
rights of the mortgagee, unimpaired and unaffected. Nor is he liable for rents; and 
the mortgagee must recover the possession by regular entry, by suit, before he can 
treat the mortgagor, or the person holding under him, as a trespasser.” 4 KENT 
Comm. 157. See American Bridge Co. v. Heidelbach, 94 U. S. 798, 800 (1876). 

8 But no right to the rents enured to the mortgagee until he secured the bene- 
ficial interest in the land. Teal v. Walker, 111 U. S. 242 (1884) ; American Bridge 
Co. v. Heidelbach, supra note 2; Wilder v. Houghton, 1 Pick. 87 (Mass. 1822); 
Myers v. Brown, 92 N. J. Eq. 348, 112 Atl. 844 (1921); Chinnery v. Blackman, 
3 Doug. 391 (1784); see 2 Jones, Mortcaces (8th ed. 1928) § 976. 

4 4 ANNE c. 16, §§ 9, 10 (1705). The statute dispensed with the need for at- 
tornment, providing instead that the assignee of the revision need merely notify the 
tenant. 

5 Moss v. Gallimore, 1 Doug. 279 (1779); King v. Housatonic R. R., 45 Conn. 
226 (1877); Burden v. Thayer, 44 Mass. 76 (1841); Noble v. Brooks, 224 Mass. 
288, 112 N. E. 649 (1916) ; see Note (1931) 80 U. or Pa. L. REv. 269, 272. 

6 Noyes v. Rich, 52 Me. 115 (1862); Trask v. Kelleher, 93 Vt. 371, 107 Atl. 486 
(1919); Evans v. Elliot, 9 A. & E. 342 (1838); see cases supra note 3; 2 JONES, 
loc. cit. supra note 3. But cf. Bulger v. Wilderman, 101 Pa. Super. 168 (1931), 
Note (1931) 80 U. or Pa. L. Rev. 269. 

7 See Lloyd, Mortgages— The Genesis of the Lien Theory (1923) 32 YALE 
a J. 233. For a category of lien and title jurisdictions, see 1 JoNEs, MORTGAGES 

67, 68. 

8 Hogsett v. Ellis, 17 Mich. 351 (1868) ; Grady v. First State Security Co., 179 
Minn. 571, 229 N. W. 874 (1930) ; Howell v. Leavitt, 95 N. Y. 617 (1884) ; see I 
Jones, Mortcaces § 16. 

® Rent clauses fall,into several types: (1) Provisions conveying the property 
“ together with all the rents, income, profits, . . .” and authorizing the mortgagee 
to take possession and collect the rents upon default. See, e.g., Smith v. Eastern 
R. R., 124 Mass. 154, 155 (1878); (2) Provisions assigning the rents and profits 
upon default, with full power in the mortgagee to enter and take possession of the 
premises. See, e.g., Sullivan v. Rosson, 223 N. Y. 217, 220, 119 N. E. 405, 406 
(1918); (3) Provisions providing for the appointment of a receiver, either with 4 
pledge of rents and profits, or with a provision for the appointment without re- 
gard to the solvency of the mortgagor or the value of the premises. See, ¢.£. 
Aetna Life Ins. Co. v. Broeker, 166 Ind. 576, 578, 77 N. E. 1092 (1906) ; Pizer v. 
Herzig, 121 App. Div. 609, 610, 106 N. Y. Supp. 370, 371 (1907). 
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signed to permit automatic accrual of rent to the mortgagee upon default 
typifies the attitude of the courts.'° 

The fairness of the claim of the secured creditor to sequester the rents 
is generally conceded when default has rendered it imperative to take 
possession.’ But the cumbersome machinery of ejectment as a means 
of securing possession is inadequate to prevent excessive waste by the 
mortgagor.‘2, And modern statutes frequently confirm possession in 
the mortgagor until foreclosure and sale. Accordingly, if equitable 
grounds ** can be shown, chancery permits the appointment of a re- 
ceiver to impound the rents,’* and statutory remedies granting the right 
to petition for the appointment of a receiver have been made available 
in most jurisdictions.’® Illustrative, however, of the reluctance of the 
courts to divorce rent and beneficial ownership, the receiver may collect 





10 Galveston R. R. v. Cowdrey, 11 Wall. 459 (U. S. 1870); One Hundred 
Forty-Eight Realty Co. v. Conrad, 125 Misc. 142, 210 N. Y. Supp. 400 (1925). 
But cf. Dunham v. Isett, 15 Iowa 284 (1863). However, in New Jersey an assign- 
ment of rents permits automatic accrual to the mortgagee upon default. New Jer- 
sey Nat. Bank v. Wolf, 108 N. J. Eq. 412, 155 Atl. 372 (1931); New Jersey Nat. 
Bank v. Berkshire, 156 Atl. 40 (N. J. 1931). Where the rent clause provides for 
the appointment of a receiver without regard to the value of the premises or the 
solvency of the mortgagor, the courts frequently refuse to give effect to the pro- 
vision. Pizer v. Herzig, supra note 9; cf. Jarmulowsky v. Rosenbloom, 125 App. 
Div. 542, 109 N. Y. Supp. 968 (1908). But cf. De Barrera v. Frost, 33 Tex. Civ. 
App. 580, 77 S. W. 637 (1903). And under a statute confirming possession in the 
mortgagor similar rent clauses have been denied effect. Teal v. Walker, 111 U. S. 
242 (1884); Orr v. Bennett, 135 Minn. 443, 161 N. W. 165 (1917). But by 
statute New York gives full effect to a rent clause providing for the appointment 
of a receiver. N. Y. Reat Prop. LAw (1909) § 254, as amended N. Y. Laws 1930, 
c. 166. 

11 See note 13, infra. But any rents collected must be applied upon the mort- 
gage debt, and the balance, if any, remitted to the mortgagor. See FALCONBRIDGE, 
Law oF MortcacEs (2d ed. 1931) § 332; 3 JONES, Mortcaces § 1952. 

12 Since the only reason for impounding the rents is to prevent “ milking” of 
the property by the mortgagor pending foreclosure, the remedy of ejectment is 
useless; the foreclosure would be determined before the ejectment suit was well 
under way. See Note (1931) 80 U. or Pa. L. REv. 269, 274. 

13 Insolvency in the mortgagor and a showing that a deficiency will probably 
result from the sale of the property are usually essential to the appointment of a 
receiver. Brown v. Chase, Walk 43 (Mich. 1842); Burlingame v. Parce, 12 Hun 
144 (N. Y. 1877); Land Title & Trust Co. v. Kellogg, 73 N. J. Eq. 524, 68 Atl. 80 
(1907). But some jurisdictions require danger of loss of the property or waste 
before a receiver will be appointed. Warren v. Pitts, 114 Ala. 65, 21 So. 494 (1896) ; 
Larson v. Orfield, 155 Minn. 282, 193 N. W. 453 (1923); Cortleyeu v. Hathaway, 
11 N. J. Eq. 39 (1855); Peters v. Bossman, 180 Wis. 62, 192 N. W. 465 (1923). 
Non-payment of interest and taxes, in connection with insolvency, is sometimes 
considered in the nature of waste. Nusbaum v. Shapero, 249 Mich. 252, 228 N. W. 
785 (1930) ; Windom Nat. Bank v. Reno, 172 Minn. 193, 214 N. W. 886 (1927). 

14 Pasco v. Gamble, 15 Fla. 562 (1876) ; Lowell v. Doe, 44 Minn. 144, 46 N. W. 
— t my Philadelphia Mortgage & Trust Co. v. Goos, 47 Neb. 804, 66 N. W. 

43 (1896). 

1° The California statute is typical: “ A receiver may be appointed . . . in an 
action by a mortgagee for the foreclosure of his mortgage and sale of the mort- 
gaged property, where it appears that the mortgaged property is in danger of 
being lost, removed, or materially injured, or that the condition of the mortgage 
has not been performed, and the property is probably insufficient to discharge the 
mortgage debt; . . .” Cat. Cope Civ. Proc. (Deering, 1931) § 564; cf. Iowa Cope 
(1931) § 12713; Mo. Rev. Star. (1929) § 998. 
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only subsequently accruing rents,’*° and if no receiver is appointed 
the mortgagor is still entitled to the rents. 

The position of the mortgagee is substantially altered with the inter- 
vention of bankruptcy. Thereafter, ordinary equitable or statutory 
remedies for obtaining the rents are not available to him. Neither 
foreclosure nor the appointment of a receiver is possible without the 
consent of the bankruptcy court.‘* The mortgagee is placed in a 
position analogous to that which he occupied prior to bankruptcy, before 
statutory or equitable relief had been made available to him. Accord- 
ingly, bankruptcy courts have recognized that if some right to impound 
the rents is necessary to protect the mortgagee, a substituted procedure 
must be made available after bankruptcy.*® 

But the steps the mortgagee will be required to take before he will 
be entitled to rents are by no means clear. Two pronounced trends 
have been apparent in the decisions. The federal courts of several 
circuits,’® basing their decisions upon state mortgage law,”° have held 
that until the mortgagee acts affirmatively to secure the rents by appli- 
cation to the bankruptcy court,”* the ownership of the rents will remain 





16 Johnston v. Riddle, 70 Ala. 219 (1881); Noyes v. Rich, supra note 6; 
Stewart v. Fairchild-Baldwin Co., 90 N. J. Eq. 139, 106 Atl. 406 (1919), aff’d, 91 
N. J. Eq. 86, 108 Atl. 301 (1919). But cf. Codrington v. Johnstone, 1 Beav. 520 
(1838). 

17 Isaacs v. Hobbs, 282 U. S. 734 (1931); cf. Straton v. New, 283 U. S. 318 
(1931); see Note (1932) 80 U. or Pa. L. Rev. 412; (1931) 31 Cox. L. REv. 1036. 
By permission of the bankruptcy court foreclosure may be allowed in a state court. 
In re Schulte-United, 50 F.(2d) 243 (S. D. N. Y. 1931); In re Parrino, 50 F.(2d) 
611 (E. D. N. Y. 1931). There is some doubt as to the effect of a foreclosure 
instituted in the state court after the filing of the bankruptcy petition, when be- 
gun without the consent of the bankruptcy court. See Note (1932) 41 YALE L. J. 
445, 455. But see In re Henry, 50 F.(2d) 453, 454 (E. D. Pa. 1931). 

18 See Bindseil v. Liberty Trust Co., 248 Fed. 112, 115 (C. C. A. 3d, 1917): 
“ As we are dealing in this case with the equitable administration of bankrupt 
assets, where creditors’ legal rights are preserved but where their legal remedies are 
lost and equitable remedies substituted, equity requires that the new remedies be 
as effective as the old in protecting and enforcing such rights.” 

19 The decisions of the courts of the second circuit are representative. In re 
Dole, 110 Fed. 926 (D. Vt. 1901) ; Im re Banner, 148 Fed. 936 (S. D. N. Y. 1907); 
In re Israelson, 230 Fed. 1000 (S. D. N. Y. 1916); Im re Brose, 254 Fed. 664 
(C. C. A. 2d, 1918) ; In re Morris White Holding Co., 52 F.(2d) 499 (S. D. N. Y. 
1931). Although the Supreme Court has not adjudicated the point, the majority 
of the federal circuits are in accord. In re Chase, 133 Fed. 79 (D. Mass. 1904); 
In re Hasie, 206 Fed. 789 (N. D. Tex. 1913); Atlantic Trust Co. v. Dana, 128 
Fed. 209 (C. C. A. 8th, 1903) ; First Sav. Bank v. Stuppi, 2 F.(2d) 822 (C. C. A. 
8th, 1924) ; Petition of Cox, 15 F.(2d) 764 (C. C. A. 1st, 1926) ; Garber v. Bankers’ 
Mortgage Co., 27 F.(2d) 609 (D. Kan. 1928); see Mortgage Loan Co. v. Liv- 
ingston, 45 F.(2d) 28, 32 (C. C. A. 8th, 1930); cf. Little v. Wells, 29 F.(2d) 1003 
(D. Idaho 1928) ; Im re Braver, 51 F.(2d) 123 (E. D. Mich. 1931). The cases are 
collected in Note (1931) 75 A. L. R. 1526. 

20 The notion that the state mortgage law is controlling is implicit in the de- 
cisions. Cf., e.g., In re Banner; In re Israelson; First Sav. Bank v. Stuppi; J re 
Braver, all supra note 19. But where the state law conflicts with the policy of the 
bankruptcy act its applicability may be questioned. Garber v. Bankers’ Mortgage 
Co., supra note 19; cf. International Shoe Co. v. Pinkus, 278 U. S. 261 (1929). 

21 A petition to the bankruptcy court to have the trustee set aside the rents 
should be sufficient. Jn re Braver First Nat. Bank v. Stuppi; Zn re Morris White 
Holding Co., all supra note 19. An entry upon the land, even when made without 
the permission of the bankruptcy court, has been held sufficient to entitle the 
mortgagee to rents. Petition of Cox, supra note 19. 
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in the trustee in bankruptcy. And in these circuits, upon proper appli- 
cation to the bankruptcy courts, relief analogous to that available 
under the state law will be given the mortgagee.*?. While the courts 
adopting this view have not made clear what showing must be made by 
the mortgagee to entitle him to the rents,** the question would appear 
to be one entirely within the discretion of the bankruptcy court. 

In contrast with these decisions, the courts of two other circuits 24 
have concluded that with the filing of the petition in bankruptcy and the 
appointment of the trustee the mortgagee’s right to rents in default has 
been perfected, and without further act he is entitled to all subsequently 
accruing rents. The circuit court of appeals for the third circuit 7° 
adopts the view that while the mortgagor was originally entitled to the 
rents, after bankruptcy the mortgagee becomes the “ virtual owner.’ 7° 
Such a view disregards the essential theory of bankruptcy as vesting in 
the trustee all the assets of the bankrupt.”’ Beneficial ownership of the 
land and all rights incident to that ownership are among the assets of 
the bankrupt’s estate, and should pass to the trustee.”® 

Automatic accrual of rent is approved in Jn re Wakey *° on a differ- 
ent theory. The court, while recognizing the common-law rule, con- 
sidered the trustee in bankruptcy as the representative of both the 
secured and unsecured creditors, and held that the trustee in taking 
possession of the rents acquired them as receiver for the mortgagee.*° 
The soundness of this theory of the trustee’s position may be ques- 
tioned.** And the tendency to protect the secured creditor ** at the 





22 It has been recognized that a refusal to grant such relief would amount 
to deprivation of a valuable incident to an admittedly valid lien. See Petition of 
Cox, supra note 19, at 764, 765. 

23 The analogous requirements under state law are described in note 13, supra. 

24 In re Industrial Cold Storage & Ice Co., 163 Fed. 390 (E. D. Pa. 1908); 
In re Torchia, 188 Fed. 207 (C. C. A. 3d, 1911) ; In re Dooner & Smith, 243 Fed. 
984 (D. N. J. 1917) aff'd sub. nom., Bindseil v. Liberty Trust Co., 248 Fed. 112 
(C. C. A. 3d, 1917) ; In re Wakey, 50 F.(2d) 869 (C. C. A. 7th, 1931). 

25 The leading case is In re Torchia, supra note 24. 

26 But see In re Banner, supra note 19, at 939. “ That a mortgagee out of 
possession can, upon the instant of default in mortgage interest, become to all in- 
tents a landlord of the mortgaged building, seems to me something not to be en- 
couraged.” 

27 Section 70 of the Bankruptcy Act of 1898 provides that “ The trustee of the 
estate of a bankrupt . . . shall in turn be vested by operation of law with the title 
of the bankrupt ... to all... (5) property which prior to the filing of the 
petition he could by any means have transferred or which might have been levied 
upon and sold under judicial process against him. .. .” 30 Strat. 565 (1898), 11 
U.S. C. $110 (1926). 

28 Garber v. Bankers’ Mortgage Co., supra note 19; see 2 COLLIER, BANKRUPTCY 
(13th ed. 1923) 1675. 

29 Supra note 24. 

80 In re Wakey, supra note 24, at 872. The court reasoned from analogous 
Illinois decisions holding that a receiver appointed in a suit by a judgment creditor 
represented the mortgagee as well. Cf. Cross v. Will County Nat. Bank, 177 II. 
33, 52 N. E. 322 (1808). 

81 Under §§ 56(b) and 57(e) of the Bankruptcy Act a secured creditor has no 
right to vote for the election of a trustee, or to prove a claim unless the debt ex- 
ceeds the value of his security. 30 Strat. 360 (1898), 11 U. S. C. $$ 92(b), 93(e) 
(1926). No clear adjudication of the point has been found. Cf. In re Newport 
Planing Mill Co., 46 F.(2d) 656, 657 (M. D. Pa. 1931). 

82 A similar tendency to protect secured creditors has been evinced by the 








906 HARVARD LAW REVIEW 


expense of unsecured claimants may be criticized.** But there is 
considerable force in the contention that the equitable considerations 
which favor the mortgagor are no longer applicable where his interests 
have been superseded by those of the general creditors. If it is de- 
sirable to give added protection to the interests of the mortgagee, Jn re 
Wakey may provide an available technique. 





PoLiTicAL COMBINATIONS IN ELECTIONS. — With the rise of third 
parties, coalitions of two or more groups frequently become necessary 
to secure a controlling majority. One scheme, the fusion of political 
strength at elections, has sometimes called forth legislative interven- 
tion. In 1924, for example, the two major parties of Porto Rico de- 
cied to combine forces by nominating the same candidates, in order 
to combat the rising strength of the Socialists. A subsequent statute 
in effect prohibited such bargains unless a coalition insignia were 
adopted, under which the names of the agreed candidates should ap- 
pear on the ballot. Its validity has recently been sustained.* 

In this country the same problem has frequently arisen in local 
elections. Here the complaint against legislation calculated to prevent 
election agreements has usually come from the lesser minorities.? As 
parties, they have received little recognition from the courts. Consti- 
tutional provisions directed in terms to the protection of individual 
electors may be available, however, to serve the interests of their 





federal courts in other instances. A notable example is the doctrine of relation 
bank. Under this doctrine taking possession of property within four months of 
bankruptcy under a prior agreement to pledge has been held not to constitute 
a preference. Humphrey v. Tatman, 198 U. S. 91 (1905); Massachusetts Trust 
Co. v. MacPherson, 1 F.(2d) 769 (C. C. A. 1st, 1924) ; In re Glover Specialties Co., 
18 F.(2d) 314 (D. Conn. 1927). Similarly an executed chattel mortgage, invalid 
for want of filing, when filed within four months of bankruptcy, has been held not 
to constitute a preference. Martin v. Commercial Bank, 245 U.S. 513 (1918). The 
.y are collected in Note (1928) 28 Cor. L. Rev. 943; Note (1925) 34 YALE 
+ ae eet, 

88 For a criticism of this tendency, see, e.g., McLaughlin, Amendment to the 

Bankruptcy Act (1927) 40 Harv. L. Rev. 341, 390. 


1 Barcelo v. Saldana, 54 F.(2d) 852 (C. C. A. 1st, 1931). 

2 A more direct way of denying representation to a minority is for the legisla- 
ture to exclude or expel their duly elected representatives. The Wilkes affair has 
had its modern counterparts in the exclusion of Victor Berger from the House of 
Representatives in 1920, and in the exclusion of five duly elected Socialists from 
the New York Assembly in the same year. See CHAFEE, FREEDOM OF SPEECH 
(1920) 311-64. These examples do not stand alone. See Luce, LeGIsLATIVE ASSEM- 
BLIES (1924) 278-80. Exclusion or expulsion from a legislature is not subject to 
judicial review. See Hatt, Cases on ConstiruTIONAL Law (1926) 1o6n. It seems 
accepted doctrine, however, that there are real, if vague, limitations on the power 
of the legislature. See May, PARLIAMENTARY Practice (12th ed. 1917) 59-61; 
CusHING, LAw anp Practice oF LEGISLATIVE ASSEMBLIES (2d ed. 1863) 250-51; 
3 REDLICH, PROCEDURE OF THE House oF Commons (1908) 79. Mr. Charles Evans 
Hughes, now Chief Justice of the United States, in a letter to Mr. Sweet, Speaker 
of the New York Assembly at the time the five Socialists were excluded, stated his 
opinion to be that “. . . it is absolutely opposed to the fundamental principles of 
our government for a majority to undertake to deny representation to a minority 
through its representatives elected by ballots lawfully cast.” N. Y. Times, Jan. 10, 
1920, at I. 
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organized groups.* But statutes allowing only those parties which 
polled a certain amount or percentage of votes at the last regular elec- 
tion to take part in primary elections,* or otherwise providing the larger 
parties with a method of nomination less difficult than that afforded the 
smaller parties,’ have generally been held to create classifications of 
parties not so unreasonable as to exceed the bounds of the admitted 
power of the legislature to regulate elections. That there is some justi- 
fication for thus restricting the size of the ballot is clear.*. But the 
incidental effect of these restrictions is partially to deprive independent 
groups of the collective bargaining power which is their most effective 
weapon.® At the pain of losing the political advantages of participation 
in the primaries, such groups must vote for their own candidates rather 
than fuse with other parties. 

Escape from this dilemma is rendered practically impossible by the 
so-called anti-fusion statutes. Provisions that no candidate’s name 
shall appear more than once on the ballot are aimed, even more clearly 
than the primary election laws, at the pooling of political strength at 
elections.® Since the masses, for the most part, vote straight party 
tickets,‘° fusion is impracticable unless the agreed candidate’s name 
appears under the insignia of each of the parties.1 The statutes, though 





8 State constitutional provisions guarantying equality and freedom of elections 
are common. See InpEx Dicest oF STaTE CONSTITUTIONS (1915) 619, 620. See 
also note 36, infra. 

4 Socialist Party v. Uhl, 155 Cal. 776, 103 Pac. 181 (1909); State ex rel. Fitz 
v. Jensen, 86 Minn. 19, 89 N. W. 1126 (1902); Ladd v. Holmes, 40 Ore. 167, 66 
Pac. 714 (1901) ; State ex rel. Rogers v. Howell, 92 Wash. 381, 159 Pac. 118 (1916). 
These statutes undoubtedly accentuate public interest in the dominant party or 
parties, to the detriment of the weaker ones. See Hall, The Direct Primary and 
Party Responsibility in Wisconsin (1923) 106 ANNALS 40, 50. 

5 Ransom v. Black, 54 N. J. L. 446, 24 Atl. 489, 1021 (1892). 

6 The smaller parties must, however, be furnished with some means of mak- 
ing nominations. Britton v. Board of Election Comm’rs, 129 Cal. 337, 61 Pac. 1115 
(1900). The means must be reasonable. People ex rel. Hotchkiss v. Smith, 206 
N. Y. 231, 99 N. E. 568 (1912) (the number of signatures required for independent 
nominating petitions held unreasonably high, as a matter of law). But cf. State 
ex rel. McGrael v. Phelps, 144 Wis. 1, 128 N. W. 1041 (1910). 

Less frequently the reason has been that primaries are not “ elections” within 
the meaning of the constitutional provision invoked. State ex rel. Webber v. Felton, 
77 Ohio St. 554, 84 N. E. 85 (1908); cf. Newberry v. United States, 256 U. S. 232 
(1921). 7 See Note (1911) 24 Harv. L. REv. 659. 

8 The danger of domination by the numerically strongest group has been aptly 
called the danger of monopoly. See Karten (ed.), FREEDOM IN THE MODERN 
Wortp (1928) Preface, VIII. 

® As has already been pointed out, such provisions become important usually 
only in local elections. But that they are not therefore to be regarded as politically 
insignificant appears from the fact that the party other than those that are at- 
tempting to nominate the same candidate is often represented by counsel. See 
Matter of Taylor v. Board of Elections, 123 Misc. 817, 206 N. Y. Supp. 721 
( 3924); defendants’ papers on appeal in Matter of Crane v. Voorhis, infra note 24, 
at 2, 20. 

10 It has been suggested that arrangement of the names of nominees on the 
ballot according to party affiliation of itself unduly favors regular party nominees. 
See Wigmore, Ballot Reform: Its Constitutionality (1889) 23 Am. L. Rev. 719, 
731-32; Dean, Mestrezat and Thompson, JJ., dissenting, in Oughton v. Black, 212 
Pa. 1, 9, 61 Atl. 346, 349 (1905). 

11 Cf. Matter of Robinton, 128 Misc. 1631, 218 N. Y. Supp. 3 (1926). See 
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they lack the justification of the primary election laws,'? have neverthe- 
less generally been held constitutional.** 

In New York, however, where the importance of minority groups has 
been accentuated by the almost equal division of strength between the 
two major political parties,’* the Court of Appeals has consistently 
repulsed the legislature’s persistent efforts thus to restrict the minorities’ 
bargaining power.’® In Matter of Hopper v. Briti,’® the court discov- 





argument of counsel in State ex rel. Bateman v. Bode, 55 Ohio St. 224, 225, 45 N. E. 
195 (1896). The so-called Massachusetts form of ballot arranges the names of 
nominees by office, rather than by party. See Bearp, AMERICAN GOVERNMENT AND 
Poitics (5th ed. 1930); WicMorE, AUSTRALIAN BALLOT SysTEM (1889) 55-58. 
The argument that voters will be misled into failing to vote for candidates whose 
names are omitted from their party’s list of nominees is lent some force by the 
generally accepted view that on the Massachusetts form of ballot a candidate can 
have his name appear but once, regardless of the number of groups which nominate 
him. State ex rel. Sturdevant v. Allen, 43 Neb. 651, 62 N. W. 35 (1895). 

12 They can hardly be justified as a method of restricting the ballot to a reason- 
able size. (1932) 80 U. or Pa. L. REv. 591; cf. the cases cited in note 4, supra. 

13 State ex rel. Mitchell v. Dunbar, 39 Idaho 691, 230 Pac. 33 (1924); People 
ex rel. Schnackenberg v. Czarnecki, 256 Ill. 320, 100 N. E. 283 (1912); People ex 
rel. McCormick v. Czarnecki, 266 Ill. 372, 107 N. E. 625 (1914) ; State ex rel. Fisk 
v. Porter, 13 N. D. 406, 100 N. W. 1080 (1904); State ex rel. Bateman v. Bode, 
55 Ohio St. 224, 45 N. E. 195 (1896); Hayes v. Ross, 41 Utah 580, 127 Pac. 340 
(1912) (in which the independent group was deprived of its nominees even though 
it had named them before the opposing party had); State ex rel. Shepard v. 
Superior Court, 60 Wash. 370, 111 Pac. 233 (1910) (in which counsel did not argue 
that any constitutional right of the voters was violated); State ex rel. Runge v. 
Anderson, 100 Wis. 523, 76 N. W. 482 (1898) ; cf. State ex rel. Metcalf v. Wileman, 
49 Mont. 436, 143 Pac. 565 (1914) (in which the statute did not allow straight 
party voting); see Todd v. Boards of Election Comm’rs, 104 Mich. 474, 484, 62 
N. W. 564, 565 (1895) ; State ex rel. Dunn v. Coburn, 260 Mo. 177, 191, 168 S. W. 
956, 961 (1914); Miller v. Pennoyer, 23 Ore. 364, 374, 31 Pac. 830, 831 (1893). 

14 In the 1930 gubernatorial election, the Democratic and Republican parties 
polled 1,769,200 and 1,044,093 votes respectively, while the Law Preservation party 
polled 184,863 votes. In the 1928 presidential and gubernatorial elections, the 
difference between the two major parties was even less: the Democrats polled 
2,089,863 presidential votes and 2,130,194 votes for governor; the Republicans 
polled 2,193,344 votes for president, and 2,104,630 votes for governor; the minor 
parties polled over 100,000 votes in each of the elections. While New York City, 
itself, is safely Democratic, district elections are sometimes closely contested. 
Wortp ALMANAC (1931) 888, 889, 892. 

15 Only one other jurisdiction has taken the New York view. Murphy v. Curry, 
137 Cal. 479, 70 Pac. 461 (1902); cf. Fickert v. Zemansky, 157 Cal. 398, 108 Pac. 
269 (1910). The court, in Murphy v. Curry, stressed the effect of the statute on 
the party and its nominee, rather than on the voters. See Note (1911) 25 Harv. L. 
Rev. 176. 

Other courts have not been unwilling to declare that the purpose of these 
statutes is to prevent fusion. See Murphy v. Curry, supra, at 485, 70 Pac. at 463; 
People ex rel. McCormick v. Czarnecki, supra note 13, at 379, 107 N. E. at 628; 
State ex rel. Dunn v. Coburn, supra note 13, at 191, 168 S. W. at 959; Winslow, 
J., dissenting, in State ex rel. Runge v. Anderson, supra note 13, at 537, 76 N. W. 
at 487. The New York court, however, has usually failed to do so. But see Matter 
of Hopper v. Britt, infra note 16, at 156, 96 N. E. at 375; Matter of Callahan, 
infra note 16, at 62-63, 93 N. E. at 263. 

16 203 N. Y. 144, 96 N. E. 371 (1911). The year before, the court had de- 
clared unconstitutional a statute which forbade the nominating committee of any 
party or independent group to name a candidate of another party or group for the 
same office. Matter of Callahan, 200 N. Y. 59, 93 N. E. 262 (1910). In Matter of 
Hopper v. Britt, 204 N. Y. 524, 98 N. E. 86 (1912), the court held unconstitutional 
that part of N. Y. Laws 1911, c. 891, § 58, which provided that at primary elections 
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ered, in a general constitutional guaranty of the right to vote,’” a guar- 
anty to all electors of a reasonably equal opportunity to express a choice, 
and declared unconstitutional a statute which limited each candidate to 
one place on the ballot.‘* After ten years of good behavior,'® the legis- 
lature in 1921 enacted a statute which was even more pointedly aimed 
at independent groups. The name of a candidate nominated by two or 
more of the larger parties could appear on the ballot as often as nomi- 
nated; the name of a candidate nominated by one of the larger parties 
and by an independent group could appear only under the insignia of 
the former; and the name of a candidate nominated only by one or 
more independent groups could appear on the ballot but once.”° It met 
the same fate as its predecessor.** The Court of Appeals did, however, 
draw an exception where the independent group had named but one 
nominee.??_ Seizing upon this distinction, the legislature in 1931 modified 
the second provision in the 1921 statute so that it applied only if the 
independent group named candidates for less than fifty per cent of the 
offices to be filled.2* That the legislature misconstrued the scope of 
the exception has recently been made manifest in Matter of Crane v. 
Voorhis.** Obviously the objectionable feature of the New York stat- 
utes has not been their draftsmanship. The court has made it abun- 
dantly clear that small political groups are to be protected. In effect, 
there has been evolved in New York what is substantially a guaranty 
to each elector of the equal protection of the law in his effective use of 
the franchise, applicable equally to all election laws.?® 





no name was to appear on the ballot more than once for the same public office or 
party position. 

17 Art. 1, § 1 of the New York constitution provides: ‘“ No member of this State 
shall be disfranchised . . . unless by the law of the land, or the judgment of his 
peers.” 

18 N. Y. Laws 1911, c. 649, §§ 12, 14 (Rules 10, 11), 15. See also N. Y. Laws 
1911, c. 872, § 331. The various sections also provided that next to the candidate’s 
name were to appear the emblems of all the nominating parties or groups, that 
where his name had been omitted was to be placed a reference to the column in 
which it appeared, and that the statute was to apply to voting-machine ballots. 

19 See N. Y. Laws 1919, c. 631; N. Y. Laws 1920, c. 121. 

20 N. Y. Laws 1921, c. 556. 

21 Matter of Gilfillan v. Beyer, 124 Misc. 628, 207 N. Y. Supp. 628 (1924), 
aff'd on opinion: below, 212 App. Div. 855, 207 N. Y. Supp. 842 (1925), aff'd with- 
out opinion, 240 N. Y. 579, 148 N. E. 712 (1925); cf. Matter of Sullivan, 212 App. 
i 211 N. Y. Supp. 147, aff'd without opinion, 240 N. Y. 579, 148 N. E. 713 

1925). 

22 Matter of Haskell v. Voorhis, 246 N. Y. 256, 158 N. E. 613 (1927). The 
statute then remained substantially the same. See N. Y. Laws 1924, c. 443; N. Y. 
Laws 1928, c. 813. It was twice again declared unconstitutional. Matter of 
Callaghan v. Voorhis, 252 N. Y. 14, 168 N. E. 447 (1929) (independent group with 
almost complete list of nominees) ; Matter of Lynn v. Nichols, 254 N. Y. 630, 173 
N. E. 897 (1930) (independent group with nominees for three of fourteen offices). 

23 N. Y. Laws 1931, cc. 270, 382. The statute remained otherwise unchanged. 

24 257 N. Y. 298, 178 N. E. 169 (1931). Lehman, O’Brien, and Hubbs, JJ., 
dissented on the ground that the statute was a reasonable exercise of the legislative 
power. The majority opinion, per Crane, J., insisted that whether the statute is 
prejudicial to a particular class of voters is a question of fact in each case. Crane, J., 
it will be noticed, dissented in the Lynn case. 

25 Cf. Love v. Griffith, 266 U. S. 32 (1924); Nixon v. Herndon, 273 U. S. 536 
(1926) (a statute prohibiting negroes from taking part in the Democratic party 
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The Porto Rican statute** reaches a compromise by permitting 
fusion but eliminating the danger of secrecy. Election fusions would 
be rendered entirely unnecessary by the use of a scheme of proportional 
representation.*’ Here, again, the question has been of importance only 
in local elections.** But the recent recommendation that a preferential 
voting system be adopted in New York City *® emphasizes its significance 
in municipal elections.*® Attempts to establish it by statute *' have, as 





primary is contrary to the 14th Amendment). The cases already discussed fre- 
quently use language which would be apposite were the constitutional guaranty of 
the equal protection of the laws invoked. 

The equal protection argument appears most clearly in cases involving gerry- 
mandering, in which the courts have insisted upon giving the votes of all electors 
equal weight. State ex rel. Harte v. Moorhead, 99 Neb. 527, 156 N. W. 1067 (1916) ; 
cf. Matter of Baird v. Board of Supervisors, 138 N. Y. 95, 33 N. E. 827 (1893); 
see Moran v. Bowley, U.S. Daily, Jan. 28, 1932, at 2690, 2691 (Ill. Sup. Ct., Jan. 
13, 1932); argument of counsel in a recent Minnesota case on certiorari to the 
Supreme Court, U.S. Daily, Feb. 16, 1932, at 2835. But cf. People ex rel. Boyle v. 
Cruise, 197 App. Div. 705, 189 N. Y. Supp. 338, aff'd, 231 N. Y. 639, 132 N. E. 920, 
motion for re-argument denied, 231 N. Y. 650, 132 N. E. 925 (1921). This prin- 
ciple of equality in voting weight has been extended even to intra-party affairs. 
People v. Fox, 294 Ill. 263, 128 N. E. 505 (1920); McAlpine v. Dimick, 326 IIl. 
240, 157 N. E. 235 (1927). 

26 See Barcelo v. Saldana, 54 F.(2d) 852, 854 (C. C. A. 1st, 1931). It is also 
provided that the names and insignia of the joining parties are to appear on the 
ballot. Though the statute is in terms only permissive, the fact that Porto Rico 
also has an anti-fusion statute leaves little choice to parties which want to join 
forces. 

27 The origin of proportional representation is somewhat uncertain. See Hare, 
ELECTION OF REPRESENTATIVES (3d ed. 1865) Preface, X; Mux, UTmirariANisM, 
LIBERTY AND REPRESENTATIVE GOVERNMENT (Everyman ed. 1910) 260-75; Hoac 
AND HALLETT, PROPORTIONAL REPRESENTATION (1926) 162-67. Despite Mill’s 
glowing praise of the scheme, it has its detractors. See James, Proportional Repre- 
sentation; A Fundamental or a Fad (1916) 5 Nat. Mun. Rev. 273; The Fallacy of 
the Snapshot (1922) 18 NEw STATESMAN 637. 

The three methods which have been tried in the United States may be briefly 
described as follows: (a) cumulative voting: the voter has as many votes as there 
are officers to be elected, and may distribute them among one or more of the 
candidates as he chooses; (b) restrictive voting: the voter has some number of 
votes less than the number of officers to be elected; (c) preferential voting (Hare 
system): the voter indicates his first, second and further choices on the ballot, but 
only one of the votes becomes effective. The European countries have generally 
used the list system, a form of preferential voting in which the voter records his 
preferences for lists of candidates rather than for individuals. Fora description of 
the various methods, see Hoac aNnp HALLETT, op. cit. supra, at 42-59. Despite ad- 
verse comment, there is reason to believe that the so-called Hare system is prac- 
ticable. See (1926) 20 Am. Pot. Scr. REv. 367, 874. 

28 Preferential voting has been used in municipal elections in several American 
cities. Outside the United States, however, the preferential and other systems of 
proportional representation are more widely used, even in major elections. See 
Prop. Rep. Rev., Oct., 1931, at 63. 

29 Mr. Seabury, counsel for the Hofstadter investigating committee in New 
York, suggested in a recent intermediate report that preferential voting in New 
York City elections might cure some of its ills. N. Y. Times, Jan. 25, 1932, at 1, 8. 
This is not the first time that proportional representation has been suggested in 
New York. See Prop. Rep. Rev., April, 1931, at 37; N. Y. Times, March 13, 
1932, at 5. : 

80 Jt is in municipal elections and in local elections generally that national 
party lines mean least and division into shifting groups is most natural. 

81 Some form of proportional representation has occasionally been adopted by 
constitutional amendment. See, e.g., People ex rel. Espey v. Deneen, 247 Ill. 289, 
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often as not, been held unconstitutional, regardless of whether cumula- 
tive,** restrictive ** or preferential ** voting was the means adopted.*® 
In the absence of compelling constitutional provisions,** the objections 
rest mainly on the novelty of the plan.** The possibility of political 
manipulation is a more legitimate objection to cumulative voting.*® In 
the most popular scheme — the Hare plan — however, this vice is easily 





93 N. E. 437 (1910) (cumulative voting) ; State v. Portland, 65 Ore. 273, 133 Pac. 
62 (1913) (preferential voting); Inpex Dicest or State ConstiTuTIons (1915) 
626. It has been suggested that minority representation can be provided for only 
by constitutional provision. McCrary, AMERICAN Law or ELections (4th ed. 
1897) 158. 

82 Maynard v. Board of Canvassers, 84 Mich. 228, 47 N. W. 756 (1890) ; see 
State ex rel. Shaw v. Thompson, 21 N. D. 426, 443, 131 N. W. 231, 239 (1911). 
But see People ex rel. Longenecker v. Nelson, 133 Ill. 565, 598, 27 N. E. 217, 225 
(1890). 

33 Bowden v. Bedell, 68 N. J. L. 451, 53 Atl. 198 (1902) [following McArdle v. 
Jersey City, 66 N. J. L. 590, 49 Atl. 1013 (1901) |; State v. Constantine, 42 Ohio 
St. 437 (1884) ; Opinion to the House of Representatives, 21 R. I. 579, 41 Atl. 1009 
(1898). Contra: Commonwealth ex rel. McCormick v. Reeder, 171 Pa. 505, 33 Atl. 
67 (1895) (the court rested the case on the fact that restrictive voting had been 
used in the state since 1839 without question); cf. People ex rel. City of Spring- 
field v. Edmands, 252 Ill. 108, 96 N. E. 914 (1911). The New York court has 
never expressly decided the question. Cf. People ex rel. Watkins v. Perley, 80 N. Y. 
624 (1880); People ex rel. Woods v. Crissey, 91 N. Y. 616 (1883); People ex rel. 
Angerstein v. Kenney, 96 N. Y. 294 (1884); Rathbone v. Wirth, 150 N. Y. 459, 45 
N. E. 15 (1896). 

34 People v. Elkus, 59 Cal. App. 396, 211 Pac. 34 (1922); Wattles ex rel. 
Johnson v. Upjohn, 211 Mich. 514, 179 N. W. 335 (1920); cf. Brown v. Small- 
wood, 130 Minn. 492, 153 N. W. 953 (1915) (the court apparently overlooked the 
fact that there was only one candidate to be elected, so that preferential voting 
could not properly be used). Contra: Adams v. Lansdon, 18 Idaho 483, 110 Pac. 
280 (1910); cf. Fitzgerald v. City of Cleveland, 88 Ohio St. 338, 103 N. E. 512 
(1913); Orpen v. Watson, 87 N. J. L. 69, 93 Atl. 853, 88 N. J. L. 379, 96 Atl. 43 
(1915); Reutener v. City of Cleveland, 107 Ohio St. 117, 141 N. E. 27 (1923); 
Hile v. City of Cleveland, 107 Ohio St. 144, 141 N. E. 35 (1923), dismissed for want 
of jurisdiction, 266 U. S. 582 (1924); see (1925) 7 Op. Att’y GEN. or Mass. 619; 
State ex rel. Zent v. Nichols, 50 Wash. 508, 527-28, 97 Pac. 728, 733 (1908). In 
deciding as it did in Brown v. Smallwood, supra, the court overruled three earlier 
cases in which the validity of preferential voting had apparently been assumed. 
Farrell v. Hicken, 125 Minn. 407, 147 N. W. 815 (1914); McEwen v. Prince, 125 
Minn. 417, 147 N. W. 275 (1914) ; Silberstein v. Prince, 127 Minn. 411, 149 N. W. 
653 (1914). 

35 See Anderson, Constitutionality of Proportional Representation (1923) 12 
Nat. Mun. Rev. 743; Bennett, 7s P. R. Constitutional? (1923) 12 id. 288. 

36 The constitutional guaranty which has most often been held controlling pro- 
vides that those having certain qualifications shall be allowed to vote “ at all elec- 
tions” or “ for all elective officers.” ‘“ At all elections ” certainly does not compel 
the meaning that each elector is to cast as many votes for any office as there are 
candidates to be elected. And it is at least doubtful whether “ for all officers” is 
more compelling. See Hallam, J., dissenting, in Brown v. Smallwood, supra note 
34, at 506, 153 N. W. at 959. In any event, cumulative voting would not be barred 
by these provisions, unless the further requirement that an elector vote no more 
than once for one candidate be implied. 

87 The opinions are replete with language indicating that the courts are strongly 
influenced by their lack of knowledge as to the workings and possible results of 
this new mechanism. 

38 By judiciously “ plumping” its votes equally among a limited number of - 
designated candidates, a small group may elect more than its fair share of officers. 
See Maynard v. Board of Canvassers, supra note 32, at 244, 47 N. W. at 761. 
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removed by requiring electors to vote all their preferences.*® The atti- 
tude of the courts may, perhaps, be explained by their fear that the 
establishment of any such system, by giving control to minorities and 
encouraging division among existing pluralities, would end the absolute 
control of pluralities and lead to a government of shifting com- 
binations.*° 
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LEGISLATION AFFECTING COMMODITY AND STOCK EXCHANGES. — 
Broad speculative markets for securities and commodities have become 
a necessity to the efficient functioning of modern systems of production 
and distribution. But, while this necessity is today practically unchal- 
lenged by students of economics,’ neither the courts nor the legislatures 
have been sufficiently alive to the facts of the economic situation to 
remove existing obstacles to the validity of exchange transactions. By 
and large, the courts have continued to apply, and the legislatures have 
confirmed, the common-law rule that a contract for the future delivery 
of goods ” is invalid, if, at the time the contract is made, the parties in- 
tend * the transaction to be settled by payment of the difference between 
the contract price and the market price at the time of settlement, rather 
than by an actual delivery of the goods.* Although the force of circum- 





89 Cf. Orpen v. Watson, supra note 34. Unless electors are required to vote all 
their preferences, any group of voters could practically insure the election of some 
one or more of its candidates by voting exclusively for them. Candidates of other 
groups would then receive no aid from such a group, while its candidates would 
benefit by the preference votes cast by members of other groups. 

40 See Murr, How Britain 1s GOVERNED (2d ed. 1930) 184-94. 


1 See BAER AND Wooprurr, ComMopity EXCHANGES (1929) 209-26; EMERY, 
SPECULATION ON THE STOCK AND PRODUCE EXCHANGES OF THE UNITED STATES 
(1896) 96-170; HueBNner, THE StocK MARKET (1922) 3-97; MEEKER, THE Work 
OF THE STOCK EXCHANGE (2d ed. 1930) 121-56, 588-90; Huebner, The Insurance 
Service of Commodity Exchanges (1931) 155 ANN. Am. Acap. Pot. anp Soc. Sci, 
1; cf. HorrMan, Hepcinc sy DEALING IN GRAIN FutTurEs (1925) passim. 

2 In connection with dealings on produce exchanges it is important to dis- 
tinguish “future” contracts from “sales to arrive,” or “sales for deferred de- 
livery.” The latter two forms are essentially cash transactions. They are sales 
of specific lots of goods of a grade usually specified by sample. “ Future” con- 
tracts on exchanges are made with reference to no specific lot, and can be fulfilled 
by delivery of one of several grades. Furthermore, the parties to “ future” con- 
tracts reserve the right to close out their transactions by transfer to a third party, 
who assumes the responsibility of delivering or receiving. See BAER AND Woop- 
RUFF, Op. cit. supra note 1, at 5-9; Emery, op. cit. supra note 1, at 34-35, 46-47. 
This is really a substitution of parties rather than an assignment of the contract. 
It is the legality of “future” contracts alone which is here under consideration. 

8 The contract does not become invalid if, after it has been legitimately formed, 
the parties alter their intentions and decide to settle on differences. Wilhite v. 
Houston, 200 Fed. 390 (C. C. A. 8th, 1912) ; Nash-Wright Co. v. Wright, 156 II. 
App. 243 (1910); see 3 WitListon, Contracts (1920) § 1674. The fact that the 
seller does not own the goods at the time the contract is made does not militate 
against its validity. Hibblewhite v. M’Morine, 5 M. & W. 462 (1839) ; see Clews v. 
Jamieson, 182 U. S. 461, 489 (1901). 

4 Irwin v. Williar, 110 U. S. 499 (1884); Riordon v. McCabe, 341 Ill. 506, 173 
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stances has prevented an absolutely rigid application of the rule, occa- 
sional departures have done little but inject uncertainty into the situation. 
Consequently, it is not yet clear what sort of “ delivery,” and what de- 
gree of “intent to deliver,” will suffice to remove these dealings from 
the category of unenforceable contracts. 

While broker and customer stand to each other as principal and 
agent, exchange rtles require the broker to stand as principal when he 
contracts on the floor with other brokers.’ Thus a single exchange 
transaction usually involves two distinct contracts: that between the 
brokers on the exchange and that between the broker and the customer. 
The validity of each must be considered in order to determine the 
rights of the parties.® 

On stock exchanges, most contracts between brokers are executed 
under rules which necessitate delivery on the day following the con- 
tract.” Since delivery is usually intended in fact, it is unlikely that 
the courts would hold these transactions invalid. On commodity 
exchanges, however, the great majority of transactions between brokers 
result in no delivery of the goods contracted for,® nor is it open to 
question that delivery is very rarely intended.*® Dealings are closed 





N. E. 660 (1930) ; Harvey v. Merrill, 150 Mass. 1, 22 N. E. 49 (1889); see 3 WIL- 
LISTON, ConTRACTS § 1670; Mryer, THE LAw oF StTocK BROKERS AND STocK Ex- 
CHANGES (1931) § 34. 

5 CONSTITUTION OF THE New York StocK EXcHANGcE, art. 24, § 9; RULEs, By- 
Laws AND REGULATIONS OF THE BOARD OF TRADE OF THE City or CHICAGO (1924) 
Rule XIV, § 1; id. Rule XXII, $11; see Jemison v. Citizens’ Savings Bank, 122 
N. Y. 135, 142, 25 N. E. 264, 266 (1890) ; BAER AND WoopruFT, op. cit. supra note 
t, af 373. 

6 The relation between these two contracts has given rise to some discussion. 
See 3 Wittiston, Contracts §§ 1671-72; Note (1927) 40 Harv. L. Rev. 638. 
The English courts, on the assumption that contracts between brokers are valid, 
have held that the mutual intent of broker and customer to settle on differences does 
not invalidate their contract. Thacker v. Hardy, 4 Q. B. D. 685 (1878). A similar 
result has been reached in New York where a stockbroker has made actual purchases 
on the exchange. Earl v. Howell, 14 Abb. N. C. 474 (N. Y. 1884); see Hurd v. 
Taylor, 181 N. Y. 231, 233, 73 N. E. 977 (1905); 3 WiLListon, Contracts § 1672. 
But see Weld v. Postal-Tel. Cable Co., 199 N. Y. 88, 103, 92 N. E. 415, 420 (1910). 
American courts, however, generally regard the intent of the parties to each con- 
tract as determining its validity independently of the character of the other con- 
tract. Pardridge v. Cutler, 168 Ill. 504, 48 N. E. 125 (1897); Harvey v. Merrill, 
supra note 4; cf. Wilhite v. Houston, supra note 3; State v. Christopher, 318 Mo. 
225, 2 S. W.(2d) 621 (1927). But cf. Hoyt v. Zyskind, 155 Atl. 136 (N. J. 1931). 

7 The vast majority of exchange transactions are executed “ regular way ”’; that 
is, under rules which call for delivery on the business day following the contract. 
CONSTITUTION OF THE NEW York Stock EXcHANGE, art. 23, § 3; see HUEBNER, 
op. cit. supra note 1, at 155. Consequently, speculation for profit through changes 
in price over a number of days is carried on by means of a system of borrowing 
stocks with which actual delivery is made. The “short-seller” profits, if his 
speculation is successful, through buying the stock back at a lower price when he 
returns it to the lender. 

8 On the Chicago Board of Trade, over 97% of all contracts for delivery of 
grain on the May, 1924, future were settled by “ setting-off” or similar transac- 
tions. Less than 0.6% of the wheat futures were settled by delivery. See REPORT 
Grain Futures ADMINISTRATION (1924) 46; HorrMan, op. cit. supra note 1, at 63. 

® It is apparent from the very nature of “ hedging ” transactions that delivery 
on the “ hedging ” contract is almost never intended. See note 31, infra. Trans- 
actions by “ scalpers,” i.e., pit traders who buy and sell in order to take advantage 
of small fluctuations in price, constituted over 50% of the total dealings in wheat 
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out before the time for delivery by means of counter-transactions,’° 
and the differences are then settled by way of “ set-off ” ‘* or “ ringing- 
out,” +*.or through clearing-houses.‘* Thus the broker is enabled to 
speculate for himself or his customer with practical assurance that he 
will never be required to handle the goods dealt in.‘* The mutual in- 
tent of brokers to settle their contracts in this manner seems clearly 
contrary to the common-law rule,’® but its applicatioh here would out- 
law the whole mechanism of commodity exchanges. In Board of Trade 
of Chicago v. Christie,° the Supreme Court professed to follow 
the rule, but destroyed its effect by introducing the fiction that 
“ setting-off ” and “ ringing-out ” constitute delivery.’ It now seems 





on the Chicago Board of Trade in 1923. ‘“ Scalpers’” contracts are frequently 
closed out at the same price on the very day of formation, in which case they are 
called “ scratch trades.” These trades constituted about 30%. of all Chicago wheat 
dealings for 1923. See Report GRAIN FuTuRES ADMINISTRATION (1924) 20-21. 
Such trading is obviously carried on with no intention of selling by delivery. Cf. 
HoFFMAN, op. cit. supra note 1, at 65, n.5. 

10 That is, if a broker has bought in January for speculative purposes 1,000 
bushels of wheat for delivery in May, he has only to execute a counter-transaction 
of sale of the same amount for delivery the same month in order to obviate the 
necessity of ever receiving the wheat on his original purchase. 

11 If A has contracted to sell 1,000 bushels to B, and B has contracted to sell the 
same amount to A, it is obviously absurd to require delivery on either contract, or 
to make a settlement on differences unlawful. See EMeEry, op. cit. supra note 1, 
at 64. 

12 “ Ringing-out ” is simply a more complex form of “ setting-off.” A “ring” 
is formed where A has contracted to sell to B, B to C, C to D, and Dto A. There 
is obviously no reason why all the transactions should not be closed out on differ- 
ences. See EMERY, op. cit. supra note 1, at 64-65. 

13 The operation of exchange clearing-houses is, in principle, the same as that 
of bank clearing-houses. See EMeEry, op. cit. supra note 1, at 65-72; BAER AND 
Wooprurff, op. cit. supra note 1, at 51-71. 

14 Jt is often stated that exchange rules require that delivery be made on all 
contracts, and that therefore gambling on exchanges must be carried on, if at all, 
in violation of its rules. See Bibb v. Allen, 249 U. S. 481, 501 (1893); State v. 
Christopher, supra note 6, at 239, 2 S. W.(2d) at 626; Note (1927) 40 Harv. L. 
Rev. 638. The supposed existence of such rules has been made the basis of argu- 
ments supporting the validity of exchange transactions. 3 WILLIstoN, CONTRACTS 
§ 1671. This notion, however, rests en a misinterpretation of the meaning of these 
rules, which require only that delivery be made on all contracts open at the time 
when delivery is due. The rules do not prohibit closing out contracts by counter- 
transactions. Their net effect is that any party to an exchange contract may insist 
on delivering or receiving the goods bought or sold if he so desires. But this right 
will not hinder the speculative designs of the other party to the contract, who has 
only to sell against his purchases, or vice versa, in order to effect a substitution of 
parties, and thus transfer his obligation to another, or to the clearing-house. See 
Ru tes, By-Laws AND REGULATIONS OF THE BOARD OF TRADE OF THE CITY OF 
Cuicaco (1924) Rule XXII, §6; Emery, op. cit. supra note 1, at 68-69. 

15 As a matter of logic, there is no reason why the intent to settle by way of a 
counter-transaction should be preferred to an intent to cancel the original contract 
by payment of differences without any balancing sale or purchase. 

16 198 U. S. 236 (1905). 

17 In the Christie case, the Chicago Board of Trade brought a bill to enjoin 
the defendant from using and distributing quotations of prices on the Board with- 
out the Board’s consent and contrary to its regulations. The defendant pleaded 
that the Board was a gambling institution whose operations violated the Illinois 
statutes against bucket-shops and gambling contracts, and that therefore the 
Board had no property right in its quotations which a court of equity should 
protect. The Supreme Court, speaking through Mr. Justice Holmes, declared that 
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probable that, even under state statutes, the same conclusion would be 
reached.*® 

But it is with respect to contracts between broker and customer, 
whether for the purpose of dealing in commodities or securities, that most 
litigation arises. Since the passing of the old-fashioned bucket-shop,’® 
these contracts are settled in much the same way that the broker 
settles on the exchange; that is, by counter-transactions. The broker 
provides the customer with a continuous market upon which the latter 
may set off his purchases against his sales, and get “in” or “ out” at 
will. The federal courts have generally applied the doctrine of the 
Christie case, and held that the mutual intent of broker and customer 
that the latter shall close out his dealings by means of counter-transac- 
tions does not invalidate the contracts.*° “ Set-off ” is taken as equiva- 





the intent of brokers to close out their contracts by “ setting-off ” or “ ringing-out ” 
did not invalidate their transactions. The revolutionary character of this decision 
is evidenced by the fact that five of the seven lower federal courts which sat upon 
this and four other identical cases denied the injunction on the grounds urged by 
the defendant in the Christie case. Board of Trade of Chicago v. Donovan, 121 
Fed. 1012 (C. C. E. D. Mo. 1903); Board of Trade of Chicago v. Ellis, 122 Fed. 
319 (C. C. W. D. Mich. 1903); Board of Trade of Chicago v. Kinsey, 125 Fed. 72 
(C. C. D. Ind. 1903); Board of Trade of Chicago v. O’Dell, 115 Fed. 574 
(C. C. S. D. Ohio 1902) ; Christie Grain & Stock Co. v. Board of Trade of Chicago, 
125 Fed. 161 (C. C. A. 8th, 1903). Contra: Board of Trade of Chicago v. Christie, 
116 Fed. 944 (C. C. W. D. Mo. 1902); Board of Trade of Chicago v. Kinsey, 130 
Fed. 507 (C. C. A. 7th, 1904). 

In United States v. New York Coffee & Sugar Exchange, 263 U. S. 611 (1924), 
the government sought to enjoin the defendant from violating the Sherman Act, 
alleging that gambling operations on the exchange distorted prices and obstructed 
commerce between the United States and Cuba. The Supreme Court affirmed an 
order denying the injunction. 

18 The force of the Christie and Coffee Exchange cases is weakened by the fact 
that in each case the Court found an alternative ground for its decision. So, too, 
both cases involve the legality of exchange operations as a whole. There appear 
to be no cases in which specific contracts between brokers have been enforced 
despite the intent of the parties to close out. Cf. Clews v. Jamieson, 182 U. S. 461 
(1901). Such litigation practically never takes place. On the other hand, the 
language and legal approach of the Christie case have been so often referred to with 
approval in the state courts that the possibility of contrary holdings seems remote. 
Cf. Note (1927) 40 Harv. L. REv. 638. 

19 Early bucket-shopping methods involved merely the maintenance of an 
office for negotiating bets on the course of exchange quotations. There was no 
pretense of executing orders on the exchange. Other shops of a type now obsoles- 
cent offered to execute orders, and exacted the usual margins, but never in fact put 
the transactions through on the exchange. Then, if the course of prices went 
against the customer’s expectations, the shop would appropriate the margin. The 
constant hostility of the exchanges, whose members lost business to the bucket- 
shops, has been largely responsible for the substantial abolition of these cruder 
forms. For an eloquent and colorful description of early bucket-shop methods, see 
Hitt, Gotp Bricks oF SPECULATION (1904). See also BAER AND WooprurFr, op. cit. 
supra note 1, at 460, 467; MEEKER, op. cit. supra note 1, at 460, 587. Exchange 
rules generally provide for the expulsion of members who are connected with 
bucket-shops. Governing Committee N. Y. Stock Exchange, Resolution of Feb. 28, 
1923; RuLEs, By-Laws AND REGULATIONS OF THE BOARD OF TRADE OF THE CITY OF 
Cutcaco (1924) Rule IV, $8. Cf. note 25, infra. 

20 Sampson v. Camperdown Mills, 82 Fed. 833 (C. C. D. S. C. 1897); Ponder 
v. Jerome Hill Co., 100 Fed. 373 (C. C. A. 8th, 1900); Cleage v. Laidley, 149 Fed. 
346 (C. C. A. 8th, 1906); Gettys v. Newburger, 272 Fed. 209 (C. C. A. 8th, 
1921); Lamson v. Turner, 277 Fed. 680 (C. C. A. 8th, 1921); Mullinix v. Hub- 
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lent to delivery. Most state courts, however, make no such concession 
to prevailing practice, and require that nothing short of actual delivery 
be intended.** There is further disagreement as to the requisite degree 
of intent. In the federal courts, though intent to set-off will not now 
invalidate the contract, there can be no agreement not to require actual 
delivery.2? In the state courts, though it is sometimes stated that the 
test is whether or not there is an agreement or understanding that de- 
livery will not be required,”* the courts do not suggest the obvious corol- 
lary that mere mutual intent to “ set-off” will not destroy the validity 
of the contract. Other state courts have definitely held that if the 
broker merely knows that his customer does not intend to deliver or 
receive the goods, he can not recover advances or commissions.”* 
State legislation has done little to protect customary exchange trans- 
actions against the uncertainty of case law. Whether such legisla- 
tion purports to outlaw bucket-shops,”° or wagering contracts in gen- 





bard, 6 F.(2d) tog (C. C. A. 8th, 1925) ; Lyons v. Goffe & Carkener, 46 F.(2d) 241 
(C. C. A. roth, 1931); cf. Browne v. Thorn, 260 U. S. 137 (1922); Medlin Milling 
Co. v. Moffatt, 218 Fed. 686 (W. D. Mo. 1915). Some state cases use similar 
language, but as yet there is no decision squarely upholding a contract where there 
was mutual intent to settle by counter-transactions. Cf. Nash-Wright Co. v. 
Wright, supra note 3, at 252-53; Riordon v. McCabe, supra note 4, at 513-15, 173 
N. E. at 663-64; Tomblin v. Callen, 69 Iowa 229, 231-32, 28 N. W. 573, 574-75 
(1886) ; Fraser v. Farmers’ Co-op. Co., 167 Minn. 369, 375-78, 209 N. W. 33, 36-37 
(1926). The New York courts have enforced contracts with mutual intent to 
settle by counter-transactions where the broker has made actual purchases of stock 
on the exchange. See note 6, supra. 

21 Huff v. State, 164 Ark. 211, 261 S. W. 654 (1924); Weare Commission Co. 
v. State, 209 Ill. 528, 70 N. E. 1076 (1904) ; White v. Turner-Hudnut Co., 322 III. 
133, 152 N. E. 572 (1926); State v. Christopher, supra note 6; Allen v. Denman, 
278 S. W. 899 (Tex. Civ. App. 1925); Ware v. Burleson, 41 S. W.(2d) 338 (Tex. 
Civ. App. 1931); cf. Bolfing v. Schoener, 144 Minn. 425, 430, 175 N. W. go1, 903 
(1920). 

22 See Sampson v. Camperdown Mills, supra note 4, at 836. The federal re- 
quirements for validity are substantially those established by exchange rules. See 
note 14, supra. 

23 See Jamieson v. Wallace, 167 Ill. 388, 396, 47 N. E. 762, 764 (1897); Easton 
Farmers Grain Co. v. Fernandes Co., 229 Ill. App. 102, 107 (1923). 

24 Lamson v. West, 2o1 Ill. App. 251 (1916) ; Riordon v. McCabe, 254 Ill. App. 
177 (1929), aff'd, Riordon v. McCabe, supra note 4; Allen v. Denman, supra 
note 21; cf. Jacobs v. Hyman, 286 Fed. 346 (C. C. A. 5th, 1923); Johnston v. 
Miller, 67 Ark. 172, 53 S. W. 1052 (1899). But the intent of one party to settle 
on differences will not prevent enforcement by the party who contracted in good 
faith. Bibb v. Allen, 149 U. S. 481 (1893); Springs v. James, 137 App. Div. 110, 
121 N. Y. Supp. 1054 (1910). For a discussion of what circumstances will be 
admitted as evidence of the intent of the parties, see Riordon v. McCabe, supra 
note 4, at 515-16, 173 N. E. at 664; 3 Wittiston, Contracts § 1673; Note (1927) 
40 Harv. L. Rev. 638, 639. 

25 Modern bucketing methods are better calculated to escape detection than 
were those, now obsolete, in which no transactions on the exchange ever took place. 
See note 19, supra. Customers’ orders are now actually executed on the exchange 
floor, but are immediately closed out without the customer’s knowledge, with the 
result that, if the market goes against the customer, the shop can pretend to close 
out, and appropriate the margin. Cf. MEEKER, op. cit. supra note 1, at 587-88. 
The essence of bucketing, ancient or modern, is that the shop assumes a market 
position opposite to that of the customer, whence it derives its sprightly French 
name, “ maison de contre partie.” See ibid.; Hoffman, Government Regulation of 
Exchanges (1931) 155 ANN. Am. Acap. Pot. AND Soc. Sci. 42-43. Since most cus- 
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eral, it is, for the most part, merely a reiteration of the common-law test 
of intent at the time of making the contract.** Ancillary provisions 
facilitate proof of the illegal character of exchange transactions.*’ 




























































tomers of bucket-shops speculate for the rise, the practice flourishes only during 
“bear” markets. At other times it goes on only in the shape of an occasional 
bucketing of orders by a firm engaged in an otherwise normal business, in which 
form it is cbviously very hard to detect. Jd., at 43. 

26 Statutes declaring criminal the maintenance of a bucket-shop: Ata. Cope 
(Michie, 1928) § 3579; Ariz. Cope (Struckmeyer, 1928) § 4677; Cat. Gen. Laws 
(Deering, 1923) tit. 75, §2; Colo. Laws 1931, c. 57, §1; Conn. Gen. Strat. 
(1930) §§ 6345, 6346; D. C. Cope (1929) tit. 6, §$ 158, 159; Fra. Comp. Laws 
(1927) §§ 7889, 7899; Int. Rev. Stat. (Cahill, 1931) c. 38, §§ 317, 318; Inp. ANN. 
Stat. (Burns, 1926) § 2691; Iowa Cope (1931) §$§ 9895, 9899, 9901; KAN. REv. Star. 
ANN. (1923) c. 50, § 122; Me. Rev. Stat. (1930) c. 136, §§ 14, 15; Mass. Gen. Laws 
(1921) c. 271, $$ 35, 36; Mich. Acts 1931, no. 328, §§ 126-28; Munn. Stat. (Mason, 
1927) §§ 10488, 10489; Mo. Rev. Stat. (1929) §§ 4316-18; Mont. Rev. Cope 
(Choate, 1921) § 11159; Nes. Comp. Star. (1929) §§ 28-955, 28-956; N. H. Pus. 
Laws (1926) c. 384, §23; N. Y. Penat Law (1909) § 390; N. D. Compr. Laws 
ANN. (1913) § 9699; On10 Gen. Cope (Page, 1932) §§ 13071, 13079; Ore. Laws 
1931, C. 395, §2; Pa. Stat. ANN. (Purdon, 1930) tit. 18, § 1011; R. I. Gen. Laws 
(1923) c. 406, § 1; S. D. Comp. Laws (1929) § 3925; VT. Gen. Laws (1917) § 7081; 
Va. Cope Ann. (Michie, 1930) §§ 4714, 4715; WasH. Cope (Pierce, 1919) § 89323 
W. Va. Cope (1931) c. 61, art. 10, §18; Wis. Stat. (1929) § 348.175; Wyo. REv. 
Stat. ANN. (1931) § 32-924. 

Statutes declaring gambling contracts criminal: Ata. CopE (Michie, 1928) § 3576; 
Ariz. Cope (Struckmeyer, 1928) § 4680; Fra. Comp. Laws (1927) § 7890; KAN. 
Rev. Stat. ANN. (1923) c. 50, § 121; La. Const. & Stat. (Wolff, 1920) Cownst., art. 
189; id., p. 452; Minn. Stat. (Mason, 1927) §§ 10223-1, 10223-2; Mo. Rev. STar. 
(1929) § 4324; S. D. Comp. Laws (1929) § 3925; TENN. CopE (1932) § 7821. 

Statutes declaring gambling contracts void: AtA. CopE (Michie, 1928) § 6816; 
Cav. Const. art. 4, § 26; Inx. Rev. Stat. (Cahill, 1931) c. 38, § 309; Mass. Gen. 
Laws (1921) c. 137, §4; N. J. Comp. Strat. (1910) pp. 2623-24; N. Y. Penat Law 
(1909) § 992; Onto GEN. Cope (Page, 1932) § 5965; Pa. Stat. ANN. (Purdon, 1930) 
tit. 18, § 1016; S. C. C1v. Cope (1922) § 5165; S. D. Comp. Laws (1929) § 3929; 
TENN. CopE (1932) §§ 7819, 7820; Va. Cope ANN. (Michie, 1930) § 5558; W. VA. 
Cope (1931) c. 55, art. 9, §1; Wis. Stat. (1929) § 241.24; Wyo. Rev. Stat. ANN. 
(1931) § 48-201. 

In Missouri, if either party to a contract intends not to deliver or receive, 
irrespective of the other party’s intent or knowledge of such intent, the contract is 
criminal and void. Mo. Rev. Stat. (1929) §§ 4324-25; Connor v. Black, 132 Mo. 
150, 33 S. W. 783 (1896); Smith v. Bailey, 200 Mo. App. 627, 209 S. W. 945 (1919). 

27 In ten states, witnesses may not refuse to testify as to the illegal nature of 
future contracts on the ground of self-incrimination, and are granted immunity from 
prosecution. Axa. Cope (Michie, 1928) § 3580; Ariz. Cope (Struckmeyer, 1928) 
§ 4685; Colo. Laws 1931, c. 57, §7; Fra. Comp. Laws (1927) § 7893; KAN. REv. 
Stat. ANN. (1923) c. 50, § 129; Miss. Cope ANN. (1930) § 1837; NeB. Comp. STAT. 
(1929) § 28-961; N. VY. Penat Law (1909) $395; N. C. Cope ANN. (1931) 
§§ 2143, 2149; Ore. Laws 1931, c. 395, § 2. 

The most common provision, however, is one which makes the failure of the 
broker to render to the customer on demand a written statement of the contract, 
indicating the amount and price of the goods dealt with, and the time at which, 
and the party with whom, the broker contracted on the exchange, prima facie 
evidence that the transaction was illegal. Ata. Cope (Michie, 1928) § 6817; ARK. 
Dic. Star. (Crawford & Moses, Supp. 1931) § 2661f; Cat. Gen. Laws (Deering, 
1923) tit. 75, §5; Colo. Laws 1931, c. 57, §4; Conn. Gen. Stat. (1930) § 6348; 
D. C. Cope (1929) tit. 6, § 161; Fra. Comp. Laws (1927) § 7902; Ga. Cope ANN. 
(Michie, Supp. 1930) § 4264(5); Ix. Rev. Srat. (Cahill, 1931) c. 38, § 319; Inv. 
Ann. Stat. (Burns, 1926) § 2694; Iowa Cope (1927) §$§ 9904, 9905; KAN. REv. 
Stat. ANN. (1923) c. 50, § 126; Me. Rev. Stat. (1930) c. 136, §17; Mass. GEN. 
Laws (1921) c. 271, § 38; Mich. Acts 1931, no. 328, § 130; Minn. Stat. (Mason, 
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Probably the most significant features of these laws are the provisions, 
reflecting a stronger policy against wagering than obtained at common 
law, which give an action to recover losses incurred through specula- 
tion,”* or which bring bucket-shopping and wagering within the scope 
of the criminal law.*® 

In a few states, the inadequacy of the common-law rule has to some 





1927) § 10491; Miss. Cope ANN. (1930) § 1832; Mo. Rev. Strat. (1929) §§ 4321, 
4327; Nes. Comp. Start. (1929) § 28-958; N. H. Pus. Laws (1926) c. 384, §§ 29, 30; 
N. Y. Penat Law (1909) § 392; Onto Gen. Cope (Page, 1932) § 13077; OKLA. 
Comp. Stat. Ann. (Bunn, 1921) § 3887; Ore. Laws 1931, c. 395, § 13; R. I. Gen. 
Laws (1923) c. 406, § 4; S. C. Acts 1928, no. 711, § 5; TENN. CopE (1932) §$ 11311; 
Tex. Rev. Pen. Cope (Vernon, 1925) art. 660; VT. Gen. LAws (1917) § 7085; VA. 
Cope Ann. (Michie, 1930) § 4717; WaAsH. Cope (Pierce, 1919) § 8934; Wis. Star. 
(1929) § 348.178; Wyo. Rev. Stat. ANN. (1931) § 32-926. In New York, the failure 
of a stockbroker to render such a statement, or its falsification, is in itself a mis- 
demeanor. N. Y. Penat Law (1909) § 957, as added by Laws 1913, c. 594. And 
in California, the broker’s failure to keep records of his dealings with customers 
sets up a prima facie case of illegality. Cat. Gen. Laws (Deering, 1923) tit. 75, 
§4. These provisions, directed against bucket-shops of the older type, have been 
credited with effecting their abolition in New York. See MEEKER, op. cit. supra 
note 2, at 587. The purpose of these statutes seems to have been overlooked in 
Note (1927) 40 Harv. L. Rev. 638, 641. However, since modern bucket-shops 
execute orders on the exchange, they can easily comply with these requirements. 
See note 25, supra. It has always been the custom of brokers to render a state- 
ment showing all that is required by these statutes except the time of contracting 
on the exchange. See GotpmMan, Stock ExcHANGE Law (1923) 73; HUEBNER, 
op. cit. supra note 1, at 361. 

In several states, the maintenance of an office where exchange quotations are 
displayed establishes a prima facie case that the contracts there entered into are 
illegal. Ara. Cope (Michie, 1928) § 3581; Fra. Comp. Laws (1927) § 7896; N. H. 
Pus. Laws (1926) c. 384, § 24; Vr. Gen. Laws (1917) § 7082. 

In Alabama and Florida, if the contracts are settled without delivery, they are 
prima facie illegal. Ata. Cope (Michie, 1928) § 6819; Fra. Comp. Laws (1927) 
§ 7895. And in New Hampshire and Vermont, if there is no delivery at the time 
the contract is entered into, a prima facie case of illegality is established. N. H. 
Pus. Laws (1926) c. 384, § 25; VT. Gen. Laws (1917) § 7082. In Arizona, one 
who is indicted for keeping a bucket-shop has the burden of proving intent to 
deliver. Ariz. Cope (Struckmeyer, 1928) § 4682. And in South Carolina, one who 
sues for recovery on a future contract has the burden of establishing its validity. 
S. C. Crv. Cope (1922) § 5166. In the same state, there appears to be an interesting 
survival of wager of law, in that the plaintiff in an action to recover losses on 
gambling contracts establishes a prima facie case by oath. S. C. Civ. Cope (1922) 
§ 5167. In Alabama, the fact that the contract does not conform to the Cotton 
Futures Act renders it prima facie illegal. Ata. Cope (Michie, 1928) § 6819; see 
notes 46, 48, infra; cf. T. S. Faulk & Co. v. Fenner, 221 Ala. 96, 127 So. 673 (1929); 
Fenner & Beane v. Phillips, 222 Ala. 106, 130 So. 892 (1930). 

28 Ara. Cope (Michie, 1928) § 6820; Mass. Gen. Laws (1921) c. 137, $4; S.C. 
Crv. Cope (1922) § 5167; S. D. Comp. Laws (1929) § 3927; TENN. CopE (1932) 
§ 7814. In Ohio, the general provision for recovery against the winner of a wager 
includes by implication future contracts, since there is a specific exception in favor 
of certain exchange transactions. Onto Gen. Cope (Page, 1932) § 5966. See note 
34, infra. A clause in a similar Illinois statute excepting all brokers was held un- 
constitutional. Miller v. Sincere, 273 Ill. 194, 112 N. E. 664 (1916). In some 
states, the courts have held that such general provisions apply to future contracts. 
Van Pelt v. Schauble, 68 N. J. 638, 54 Atl. 437 (1903); McIntyre v. Smith, 108 
Va. 736, 62 S. E. 930 (1908). Contra: Connor v. Black, supra note 26. 

29 See note 26, supra. Frequently penalties are also imposed on those who 
knowingly permit their premises to be used by bucket-shops. A few statutes pro- 
vide for the punishment of agencies of communication which knowingly provide 
bucket-shops with exchange quotations. 
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extent been recognized.*® In Minnesota and South Carolina, the other- 
wise orthodox statutes specifically exempt “ hedging” transactions ** 
from their operation.*” The Massachusetts legislature has provided that 
a party to a contract for the purchase or sale of securities can not recover 
under the statute allowing the recovery of losses incurred on gambling 
contracts despite mutual intent not to deliver, if the other, for the pur- 
pose of carrying out the contract, makes an actual purchase or sale of 
the securities, or a valid contract for their purchase or sale.** A contract 
on an exchange established for ten years and enforceable in the juris- 
diction where made is valid within the meaning of this act.** The failure 





30 Florida and Tennessee bucket-shop statutes provide that they shall not be 
construed to forbid trading on a legitimate exchange, that no contract on such an 
exchange shall be declared jacking in the essential elements of delivery because it 
was offset or settled, where the only effect of such settlement is substitution of 
parties, and that the statutes are to be liberally construed to withdraw from the 
gaming and wagering laws all transactions on and in accordance with the rule of 
established exchanges. Fra. Comp. Laws (1927) § 7899; TENN. CopE (1932) 
§ 11308. 

31 “ Hedging ” is the use of future contracts as a means of insurance against 
price fluctuation. For example, let it be supposed that a flour mill buys 100,000 
bushels of wheat on the cash grain market. In order to protect itself against 
loss through a drop in the value of the grain it now holds, it immediately sells on 
the future market 100,000 bushels for delivery in some convenient future month. 
It is obvious that whatever loss the mill sustains on account of a drop in the value 
of its stock of wheat will be compensated for by a profit on the “short sale.” 
Subsequently, as the mill disposes of its wheat, it will close out its future contract 
by counter-transactions, having successfully eliminated the risk incident to price 
fluctuation during the time it held the actual grain. There are, however, certain 
limits on the usefulness of “ hedging.” In the case of a miller who buys grain and 
sells flour, the value of “ hedging ” as a form of insurance depends upon the differ- 
ence between the price of future grain and the price of flour remaining constant. In 
the case of an elevator, which buys grain and sells grain, “ hedging ” is useful only 
if the interval between cash prices and future prices remains constant. See 
Hoffman, The Hedging of Grain (1931) 155 ANN. Am. Acap. Pot. ANp Soc. Sci. 7; 
Hubbard, Hedging in the Cotton Market, id., at 27; Stevens, Relationship of Cash 
and Future Prices, id., at 79. See also note 47, infra. 

“ Hedging ” is sometimes valuable on the stock market to the holder of a new 
security who wishes to release it gradually on the market, or to the holder of a 
large block of stock for control purposes. By “ selling-short ” a number of other 
securities so selected as to represent the general market trend, the holder is pro- 
tected against loss from factors tending to depress prices over the market as a 
whole. See HUEBNER, op. cit. supra note 1, at 46. 

82 Minn. Stat. (Mason, 1927) § 10223-3; S. C. Acts 1928, no. 652. In Arizona, 
“hedging ” is lawful only if the contract is between one party within and another 
party without the state. Ariz. Cope (Struckmeyer, 1928) § 4680; cf. Mackay Tele- 
graph-Cable Co. v. Bain, 163 S. W. 98 (Tex. Civ. App. 1913). In three states, deal- 
ings by manufacturers and wholesalers in the regular course of business are excepted 
from the operation of the statutes on future contracts. Ata. Cope (Michie, 1928) 
§ 6818; Fra. Comp. Laws (1927) $ 7897; N. C. Cope ANN. (1931) § 2144. It is 
probable that these exceptions are intended to validate “ hedging.” But see State 
v. McGinnis, 138 N. C. 724, 729-30, 51 S. E. 50, 52 (1905). “ Hedging” contracts 
have been sustained under statutes declaratory of the common-law rule. Sampson 
v. Camperdown Mills; Lyons Milling Co. v. Goffe & Carkener, both supra note 20; 
see Board of Trade of Chicago v. Christie, 198 U. S. 236, 249 (1905); cf. Patter- 
son, Hedging and Wagering on Produce Exchanges (1931) 40 YALE L. J. 843. 

33 Mass. Gen. Laws (1921) c. 137, § 4. 

84 Mass. Acts 1926, c. 353. The same is true in Ohio as to both commodities 
and securities, but only if the broker actually delivers or receives them on the 
exchange. Oxn10 GEN. Cope (Page, 1932) § 5966. 
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of this statute to cover commodity contracts, or to establish the validity 
of contracts between brokers, detracts from its value as protection to 
exchange transactions. Several southern states have adopted a form 
of statute, originating in Oklahoma, which sanctions future contracts 
executed by member brokers on the floors and according to the rules 
of established exchanges.*® But the phraseology of these latter statutes 
renders it doubtful whether the courts would so construe them as to 
effect any substantial departure from the common-law rule.*® 

The form in which revisionary legislation should be cast is sug- 
gested by statutes in New York and North Carolina. Bucket-shop 
statutes should be phrased so as to prohibit bucketing alone, rather 
than speculation in general. This has been accomplished in New 
York, so far as stock exchanges are concerned, by a statute prohibit- 
ing brokers from trading against customers’ orders.** In addition, a 
future contract should be declared enforceable if, by its terms, either 
party to it may require that delivery be made, whether or not the parties 
intend a delivery. Such a provision would sanction speculation as 
practiced under existing exchange rules, while prohibiting contracts 
which can serve no purpose but that of gambling.** In North Carolina, 
an act passed in 1931 determines the validity of exchange transactions 
by this test.*® 

Despite the necessity of extending legal protection to modern specu- 
lative dealings, it is, nonetheless, apparent that exchange operations are 
productive of serious abuses. Some of these may be successfully dealt 
with by specific prohibitory legislation, and others may at least be 





35 The Oklahoma statute was passed in 1917. All these statutes require that 
future contracts in cotton must conform to the United States Cotton Futures Act. 
See notes 46, 48, infra. Contracts are invalid, and entering into them is criminal, 
when the intent of the parties is to settle on the basis of market quotations with 
no execution of the contract on the floor of the exchange, and bucket-shops are 
defined as places where such dealings are carried on. Ark. Dic. Strat. (Crawford & 
Moses, Supp. 1931) §§ 2661a-2661k; Ga. Cope Ann. (Michie, Supp. 1930) 
§§ 4264(1)-—4264(8) ; Miss. Cope ANN. (1930) §§ 1827-37; OKLA. Comp. Stat. ANN. 
(Bunn, 1921) §§ 3882-92; S. C. Acts 1928, no. 711; Tex. Rev. Pen. Cope (Vernon, 
1925) arts. 656-64; cf. Avery v. Goodrich, 103 Okla. 156, 229 Pac. 577 (1924). 
In Arkansas, Mississippi and Oklahoma, only members of exchanges may have inter- 
state telegraph wires distributing exchange quotations. Ark. Dic. Stat. (Craw- 
ford & Moses, Supp. 1931) § 26611; Miss. Cope ANN. (1930) § 1835; OKLA. Comp. 
Stat. ANN. (Bunn, 1921) § 3890. 

86 The Mississippi Act includes a statement that “ in all cases it is contemplated 
that delivery will be carried out.” Muss. Cope ANN. (1930) § 1835. In Georgia, 
South Carolina, and Texas there is a proviso to the clause validating future con- 
tracts which invalidates them if there is no contemplation of actual delivery. 
Ga. Cope Ann. (Michie, Supp. 1930) § 4264(2); S. C. Acts 1928, no. 711, $2; 
Tex. Rev. Pen. Cope (Vernon, 1925) art. 657; cf. ARK. Dic. Stat. (Crawford & 
Moses, Supp. 1931) §§ 2661d, 26611; Oxia. Comp. Stat. ANN. (Bunn, 1921) § 3890. 

7 N. Y. Penat Law (1909) 8 954, as added by Laws 1913, c. 592. See note 25, 
supra. 

88 Exchanges must be available to millers and merchants for the purpose . 
buying and selling actual goods. Furthermore, the usefulness of “ hedging ” 
increased if the holder of “ hedged ” goods can unload them on his future ainmeadt 
in case he is unable to find a customer on the cash grain market. 

39 N. C. Cope ANN. (1931) $2144. This is also the test under the criminal 
statute against bucket-shopping. Id., § 2148; see A Survey of Statutory Changes in 
North Carolina in 1931 (1931) 9 N. C. L. REv. 347, 358-59. 
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subjected to some measure of public supervision. But state legislatures 
have, as yet, taken few steps in either of these directions. In Kansas, 
if producers’ codperative associations comply with exchange rules, their 
exclusion from membership is forbidden, and the rules must not be 
phrased nor construed so as to exclude normally constituted codpera- 
tives.*° Illinois and Ohio have statutes declaring the use of “ puts,” 
“calls” and “ straddles ” ** criminal unless they conform to the com- 
mon-law rule.‘ Other clauses in these statutes penalize forestalling, 
cornering, or spreading false rumors.** The most important provisions 
of this sort are found in New York, where it is declared a felony to re- 
port or publish fictitious stock transactions or false information con- 
cerning stock values, to manipulate stock prices by fictitious devices, or 
to pledge or lend a customer’s margin securities without his consent.** 
State legislation providing for the supervision of exchanges is non- 
existent except for a clause in the Oklahoma form of statute which 
requires exchange records to be open for inspection by public officials.*® 

Congress, however, has seen more clearly the advisability of restrict- 
ing the scope of prohibitory legislation to patent malpractices, and of 
dealing with abuses less separable from the ordinary course of business 
on exchanges by conferring general supervisory authority upon some ad- 





40 Kan. Rev. Stat. Ann. (Supp. 1931) §§ 1601-04; cf. Minn. Stat. (Mason, 
1927) §§$ 7905-08. Exchange rules generally provide that commissions must be 
charged on all transactions effected by members as brokers, and that no rebates or 
discounts may be allowed. £.g., ConsTITUTION oF THE NEw York Stock Ex- 
CHANGE, art. 34, §1. The Kansas statute prevents the exchanges from construing 
this rule so as to render ineligible for membership codperative associations in which 
profits are distributed among members on a patronage basis. Farmers Co-operative 
Commission Co. v. Wichita Board of Trade, 121 Kan. 348, 246 Pac. 511 (1926). 

41 The seller of a “ put” obligates himself to contract to receive, if the buyer 
of the “ put ” exercises his option, a given amount of whatever is sold, if the market 
price moves to a designated point. If this point is above the market price at the 
time the “ put ” is sold it is called an “up”; if below; it is a “down.” The seller 
of a “call,” under similar circumstances, is bound to deliver. A “straddle” is a 
guaranty against fluctuation up or down, since the seller is bound to contract to 
deliver or receive, as the case may be, if the market goes above one point or below 
another point. These agreements, which are all commonly called “ options” or 
“ privileges,” can serve a legitimate purpose as insurance against fluctuation, but are 
commonly used by small speculators who can not finance ordinary trading. See 
Emery, op. cit. supra note 1, at 185-86; HUEBNER, op. cit. supra note 1, at 69-83. 
Their use is prohibited on the New York Stock Exchange, the New York Cotton 
Exchange, and the Minneapolis Chamber of Commerce. CONSTITUTION OF THE 
New Yorx Stock EXxcHANGE, art. 23, § 8; see REPorT GRAIN FuTURES ADMINISTRA- 
TION (1930) 14; note 56, infra. 

42 Int. Rev. Stat. (Cahill, 1931) c. 38, § 308; Onto Gen. Cope (Page, 1932) 
§§ 13969-70; cf. Mo. Rev. Stat. (1929) § 4324; Lane v. Logan Grain Co., 105 
Mo. App. 215, 79 S. W. 722 (1904). The Illinois and Ohio statutes forbid an 
intent that, if the “ option ” is exercised, and a contract made, it will be settled on 
differences. The Illinois statute, prior to its amendment in 1913, prohibited “ op- 
tions ” entirely. 

48 Trt. Rev. Stat. (Cahill, 1931) c. 38, § 308; Onto Gen. Cope (Page, 1932) 
$$ 13969-70. 

44 N. Y. Penat Law (1909) §§ 951, 952, 953, 956 as added by Laws 1913, 
cc. 253, 475, 476, 500. The execution of orders by a broker after his insolvency is 
also a ielony, Id., $955. Compare with the New York statute one in Oregon 
making criminal the reporting or publishing of exchange quotations on which no 
actual purchases or sales were based. Ore. Laws 1931, c. 395, § 8. 

45 See statutes, supra note 35. 
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ministrative organ. Under the Cotton Futures Act,*® “ hedging ” has 
been made a more perfect form of insurance *’ by a requirement that 
differences in price between the various grades deliverable on future con- 
tracts be determined by actual commercial differences as gauged on 
“spot” markets.** The grading of delivered cotton has been stand- 
ardized and improved.*® The Grain Futures Act *° gives the Secretary 





46 39 Stat. 476 (1916), 26 U.S. C. §§ 731-52 (1926). It has been held that the 
Cotton Futures Act does not invalidate state laws against dealings in futures. 
Arthur v. State, 146 Ga. 827, 92 S. E. 637 (1917). 

47 It has already been indicated that “hedging” does not serve as adequate 
insurance against price fluctuation unless the interval between cash and future 
prices remains fairly constant. See note 31, supra. This limitation, coupled with 
the fact that, of necessity, cotton future contracts may be satisfied by delivery of 
any one of a number of grades of cotton, has led to difficulty. No one grade of cot- 
ton is so plentiful and available for varied commercial uses as to provide a broad 
enough market for all future dealings. Consequently, while cotton future quotations 
are for “basis middling,” the cotton deliverable under the contracts may be of 
higher or lower grade, in which case there must be some standard differences for 
settlement purposes. Prior to the Cotton Futures Act, these differences were estab- 
lished, on the New York Cotton Exchange, by the Revision Committee of the 
Exchange, which met only twice a year. In 1906, storms did great damage to the 
quality of the cotton crop, and caused the “spot ” prices for good quality cotton 
to advance much more rapidly than those for lower grades. The Revision Com- 
mittee, however, did not establish price differences for cotton deliverable on futures 
contracts in any way commensurate. Low-grade cotton continued to be deliverable 
on the future contracts at prices far better than it could command on the “ spot ” 
market. High-grade cotton, on the other hand, could be far more profitably dis- 
posed of on the “spot” market. Since the current demand was heavy for high- 
grade cotton, “spot” prices soared far above futures prices. Cotton merchants 
who had contracted to deliver high-grade cotton, and who had bought futures as a 
“ hedge,” suffered heavy losses. The unwillingness of the New York Cotton Ex- 
change to take steps to prevent a repetition of this situation was largely responsible 
for the passage of the Cotton Futures Act. Cf. BAER AND Wooprurff, op. cit. supra 
note 1, at 186-88; Hubbard, supra note 31. 

48 The Cotton Futures Act imposes a prohibitive tax of two cents per pound on 
future contracts for the sale of cotton on any exchange, unless the contracts are 
made in conformity to the provisions of the Act. All contracts must conform to 
§ 4 of the Act, which requires their terms to be evidenced in writing. Cf. Hutton v. 
Terrill, 255 Fed. 860 (S. D. N. Y. 1918). In addition, compliance with either § 5, 
§ 6A, or § 10 is necessary in order to gain exemption. Section 5, which is the most 
important, includes the requisite that differences between the basis grade and other 
grades deliverable on future contracts be settled according to actual commercial 
differences as determined by the prevailing prices of the different grades on five 
“ spot ” markets designated by the Secretary of Agriculture. Section 6A exempts 
contracts where the seller and buyer have agreed in advance as to the differences. 
Since such agreement is rare, and would destroy the liquidity of futures, the section 
is not significant. Section 10 applies only to contracts for “ deferred delivery.” See 
note 2, supra. 

49 The Secretary of Agriculture is authorized to promulgate official grades of 
cotton. Cf. The Cotton Standards Act, 42 Stat. 1517 (1923), 7 U. S. C. $8 51-65 
(1926); The Grain Standards Act, 39 Star. 482 (1916), 7 U. S. C. $$ 71-87 
(1926). 

50 42 STaT. 998 (1922), 7 U. S. C. $$ 1-17 (1926). This statute superseded the 
Future Trading Act, 42 Stat. 187 (1921), all but three sections of which were 
held unconstitutional in Hill v. Wallace, 259 U. S. 44 (1922). The latter statute, 
like the Cotton Futures Act, was passed in the form of a revenue statute. It 
imposed a prohibitive tax of twenty cents a bushel on future contracts for the sale 
of grain, unless they conformed to the Act. Since the Hill case held this an im- 
proper exercise of the taxing power, the constitutionality of the Cotton Futures Act 
in its present form might well be questioned. Cf. Hutton v. Terrill, supra note 48, 
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of Agriculture limited supervisory powers over grain exchanges. Fu- 
ture contracts for the sale of grain are prohibited unless they are made 
on, and through a member of, an exchange designated by the Secretary 
as a “ contract market.” * Only those exchanges can be so designated 
on which grain is sold in sufficient volume to reflect prices accurately, 
and of which the governing board adopts measures which will insure 
the rendering of such reports as the Secretary may require, and will 
prevent “ manipulation” of prices, cornering, and the dissemination 
of inaccurate market reports.*? The Secretary is given authority to 
investigate grain exchange operations, and to publish, at his discre- 
tion, the results of his inquiries, except data which would disclose the 
trade secrets or business transactions of any individual.** To date, the 
most significant accomplishments of the Grain Futures Administration, 
established under this statute, have been the collection and analysis of 
information concerning operations on grain exchanges.** It remains to 
be seen whether or not the Administration will have much positive effect 
on future trading practices. 





at 862. The Grain Futures Act, on the other hand, is a criminal statute purporting 
to prevent interference with interstate commerce. Its constitutionality was upheld 
in Board of Trade of Chicago v. Olsen, 262 U.S. 1 (1923). 

51 Contracts for the sale of grain of which the seller is, at the time of the con- 
tract, the owner or grower—i.e., contracts for “ deferred delivery ”—are also 
valid. See note 2, supra. Fourteen “ contract markets ” have been established under 
the Act. See Report GRAIN FuTuRES ADMINISTRATION (1930) 2. 

52 It is also stipulated that the governing board of a “ contract market ” must 
not adopt regulations excluding producers’ coéperative associations from member- 
ship. See note 40, supra. For the enforcement of these provisions, a commission 
composed of the Secretary of Agriculture, the Secretary of Commerce and the 
Attorney General is authorized to suspend exchanges from their designation as 
“contracts markets ” in case of failure to comply with the Act. Individuals may be 
similarly suspended from the privileges of such markets. The Act makes provision 
for review of the commission’s decision by the circuit courts of appeal. 

The Chicago Board of Trade has amended its rules to bring them into conformity 
with the requirements of the Grain Futures Act. Rutes, By-Laws aNp REGULA- 
TIONS OF THE Boarp OF TRADE OF THE City or CuHIcaGo (1924) Rule 23-A, §§ 1-6. 

53 The right of the Secretary under this section to inspect the books and records 
of members of the Chicago Board of Trade has recently been upheld by the United 
States District Court for the Northern District of Illinois. See U. S. Daily, Feb. 
23, 1932, at 2883, 2890. 

54 The Grain Futures Administration is organized as a bureau of the Depart- 
ment of Agriculture. 

55 In this respect, see ANNUAL Rep. Dept. or Acric. (1922) 38-39; id. (1923) 
57-58, 689-92; Report Grain Futures ADMINISTRATION (1924); id. (1925); id. 
(1930) ; id. (1931). No reports of the Administration were issued from 1926 to 
1929 inclusive. See also WHEAT FurTures, U. S. Dept. of Agric. Statistical Bull. 
(1930) no. 31; Future TRADING AND THE CaAsH-GRAIN Markets, Circular 201-C. 
The Administration gives out daily reports on volume of trading and amount of 
open commitments. See Report GRAIN FuTURES ADMINISTRATION (1931) 4. 

56 Section 3 of the Futures Trading Act placed a prohibitive tax of twenty cents 
a bushel on the use of “ options.” See note 41, supru. This section was not de- 
clared unconstitutional with the rest of the Act. See note 50, supra. Consequently, 
there were no dealings in options on the floor of the Chicago Board of Trade fol- 
lowing 1921. But subsequently § 3 was held unconstitutional. Trusler v. Crooks, 
269 U. S. 475 (1926). And it is now estimated that “ options” constitute about 
10% of all trading on the Chicago Board. See Report Grain Futures ADMINIS- 
TRATION (1931) 9. 

From Sept. 8 to Sept. 11, 1930, inclusive, the All-Russian Textile Syndicate, an 
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Recently proposed federal legislation is of a fundamentally different 
character from existing state and federal statutes. It arises out of a 
theory that “ short-selling ” distorts the operation of the law of supply 
and demand and tends to depress prices artificially.°* Consequently 
these bills generally confer upon some administrative authority the 
power to prohibit “ short-selling ” or to limit its volume.°* However 
this may be, careful consideration of the unfortunate consequences of 
the German law of 1896,°° which prohibited future dealing in grain 





American trade agency of the Union of Socialist Soviet Republics, “sold short ” on 
the Chicago Board of Trade 7,765,000 bushels of wheat. During the same period, 
the December and March wheat futures slumped six and one-eighth cents, and the 
May futures five and three-quarters cents. The Russian sales were so small a pro- 
portion of the total trading as to be a substantially negligible factor in the de- 
cline, but Secretary of Agriculture Hyde took advantage of the coincidence to lay 
on Russian shoulders the blame for the Farm Board’s failure to ease the agricul- 
tural depression. The Chicago Board of Trade, however, took the position that it 
was an international market, and must therefore allow international “ hedging.” 
In response to inquiries as to what he would do should the Board prove recalci- 
trant, Secretary Hyde replied, “ That is another matter.” Eventually, the Chicago 
Board passed a resolution that short-selling by a foreign government was danger- 
ous and to be discouraged. Inasmuch as the short-selling took place just as the 
1930 Russian wheat crop was being launched for export, it appears that the Russian 
sales were merely a shrewd speculative coup. See N. Y. Times, Sept. 20, 1930, at 
1, 7; id. Sept. 21, at 1, 26; cf. REporT Grain Futures ADMINISTRATION (1930) 6. 
The whole episode emphasizes that the Secretary of Agriculture has no real au- 
thority over actual trading practices. It also suggests the danger of intrusting to 
officials who occupy positions primarily political in character control of complicated 
economic mechanisms which require cautious treatment. 

The Grain Futures Act may indirectly have an important practical effect if 
the courts decide that it prevents the application of state laws to dealings on 
“contract markets.” It has been so held in Kansas. State v. Rosenbaum, 115 
Kan. 40, 222 Pac. 80 (1924); Goffe & Carkener v. Henneberger, 294 Pac. 672, 134 
Kan. 211 (1931); Lyons Milling Co. v. Goffee & Carkener, 46 F.(2d) 241 (C.C. A. 
toth, 1931). Contra: C. A. King & Co. v. Horton, 116 Ohio St. 205, 156 N. E. 124 
(1927); cf. State v. Christopher, supra note 6. 

57 This theory takes particularly deep root in the legislative mind in times of 
depression. Many measures prohibiting dealings in futures were proposed in 1891 
and in 1908. See Hoffman, supra note 25, at 48-49. In 1892 the Hatch bill, a 
prohibitory measure, narrowly failed of passage. Ibid. 

58 As a result of hearings held from January to March, 1932, by the House 
Committee of Agriculture and Forestry, a bill was framed empowering the Secre- 
tary of Agriculture not only to set a limit on the volume of future trading, but 
also to prohibit “ short-selling ” altogether. The Secretary’s authority was to be 
so qualified as to protect the holders of outstanding contracts. H. R. 10158, 72d 
Cong., 1st Sess.; see U. S. Daily, March 7, 1932, at 19. Simultaneously, the House 
Committee on the Judiciary was considering bills directed against the “ short- 
selling ” of securities. Representative Fiorello H. LaGuardia’s proposal is the most 
significant. His bill gives the Federal Trade Commission powers of supervision over 
stock exchanges similar to those exercised over commodity exchanges by the Secre- 
tary of Agriculture under the Grain Futures Act. But in addition, the Commission 
is given authority to suspend the “ short-selling” of any security. H. R. 4, 72d 
Cong., rst Sess. 

The Senate Committee on Banking and Currency is investigating selling prac- 
tices on stock exchanges. Senator Carter Glass’ proposed bill amending the Federal 
Reserve Act contains provisions restricting the extension by Reserve Banks of 
credit to be used for speculative purposes. S. 3616, 72d Cong., rst Sess. 

59 Das Borsengesetz, REIcHs-GESETZBLATT (1896) nr.15. The important pro- 
visions are described in Emery, op. cit. supra note 1, at 226-29. See also EMERY, 
Ten YEARS REGULATION OF THE STOCK EXCHANGE IN GERMANY (1908) 4. Future 
dealings in grain and stocks were not in fact abolished, but the brokers reverted to 
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and in mining and industrial stocks, should precede the enactment of 
sweeping and prohibitory legislation. 
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ARBITRATION — CONSTITUTIONALITY OF THE UNITED STATES ARBITRATION 
Act.—A contract was entered into between P and D by which the latter 
agreed to furnish transportation for certain wheat. The contract provided for 
the arbitration of all disputes which might arise. A barge furnished by D 
was sunk with cargo on board and P filed a libel in admiralty for damages. 
After answer had been filed, P moved for a reference of the dispute to arbitra- 
tion in accordance with the contract. The specific enforcement of such arbi- 
tration agreements, and appropriate procedure to that end, are provided for by 
the United States Arbitration Act. 43 Stat. 883 (1925), 9 U.S.C. §1 (1926). 
Arbitration proceedings resulted in an award for P, the District Court con- 
firmed the award and an order, in substance a final decree, was entered for P. 
A motion to restrain recovery was denied. The final decree entered on 
the award was affirmed by the Circuit Court of Appeals for the Second 
Circuit, and certiorari to the Supreme Court was granted. D challenged 
the constitutionality of the act under Article III which provides that the 
judicial power shall extend “ to all cases of admiralty and maritime jurisdic- 
tion.” Held, that the act was constitutional. Decree affirmed. Marine 
Transit Corp. v. Dreyfus, 284 U. S. 263 (1932). 

The constitutionality of the United States Arbitration Act had not been 
tested in the Supreme Court prior to this case. Its validity, however, had 
been assumed by the lower federal courts. Cf. The Silverbrook, 18 F.(2d) 144 
(E. D. La. 1927); Danielson v. Entre Rios Rys. 22 F.(2d) 326 (D. Md. 
1927); The Vdsinio, 32 F.(2d) 357 (E. D. N. Y. 1929). And the result 
reached by the Court was foreshadowed by previous decisions. See Baum 
and Pressman, The Enforcement of Commercial Arbitration Agreements in 
the Federal Courts (1931) 8 N. Y. U. L. Q. Rev. 238, 428; Cohen and Day- 
ton, The New Federal Arbitration Law (1926) 12 VA. L. Rev. 265; cf. The 
United States Arbitration Law and Its Application (1925) 11 A. B. A. J. 153. 
In Red Cross Line v. Atlantic Fruit Co., it was held that a state arbitration 
statute was applicable to maritime causes arising in the state courts. Red 
Cross Line v. Atlantic Fruit Co., 264 U.S. 109 (1924). It was said that pro- 
vision for the specific performance of agreements to arbitrate related to 
remedies and not to substantive maritime law. See id. at 124; cf. Berkovitz v. 





more primitive exchange mechanisms in order to evade the law. And such dealings 
as were carried on were of doubtful legal validity. As a result of this situation, the 
markets in grain and stocks were greatly narrowed, fluctuations were of greater 
extent, business was driven to foreign exchanges, and commercial ethics were de- 
moralized. See id., passim. ‘The German act was substantially modified in 1908. 
Reicus-GEsETZBLATT (1908) nr.27. 

For the present state of the law in Germany, see Hirschstein, Commodity Ex- 
changes in Germany (1931) 155 ANN. Am. Acap. Pot. AND Soc. Sct. 208. 

60 It is significant to note that the German law of 1896 was the outcome of the 
work of an Imperial Commission of experts, which conducted an exhaustive investi- 
gation over a period of eighteen months and whose report showed an appreciation 
of the necessity of organized speculation. But the section which prohibited grain 
and certain stock futures was adopted as an amendment to the Commission’s pro- 
posal and over its strong objections. This section was the result of political pres- 
Sure by the agrarian bloc. See Emery, op. cit. supra note 1, at 229. 
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Arbib & Houlberg, 230 N. Y. 261, 270, 130 N. E. 288, 290 (1921); Note 
(1924) to VA. L. Rev. 638. That Congress has the power to define the pro- 
cedure in admiralty is well established. See Panama R. R. v. Johnson, 264 
U. S. 375, 388 (1924). And equity powers have sometimes been conferred 
upon admiralty courts with respect to matters within their jurisdiction. See 
Hartford Accident & Indemnity Co.v. Southern Pacific Co., 273 U.S. 207, 
218 (1927). Although the result of the instant case was therefore to be 
expected the Court’s summary disposal of the question of constitutionality 
contrasts sharply with the antagonistic attitude of common-law courts toward 
agreements to arbitrate. Cf. United States Asphalt Refining Co. v. Trinidad 
Lake Petroleum Co., 222 Fed. 1006 (S. D. N. Y. 1915). 


BANKS AND BANKING — INSOLVENCY — STOCKHOLDER’s RIGHT TO SET OFF 
Deposits AGAINST STATUTORY LIABILITY.— The superintendent of banks 
brought an action against the defendant, a stockholder in an insolvent bank, 
to recover upon the latter’s statutory liability. OH10 Gen. Cope (Page, 1931) 
§ 710-30. An attempt was made by the defendant to set off the amount of 
his deposits in the bank against this liability. The lower courts refused to 
allow the set-off and the defendant appealed. Held, that the set-off was 
properly refused. Judgment affirmed. Andrews v. State ex rel. Blair, 178 
N. E. 581 (Ohio 1931). 

In refusing set-off against the receiver the Ohio court found it necessary 
expressly to overrule language in an earlier case. See Niles v. Olszak, 87 
Ohio St. 229, 236, 100 N. E. 820, 825 (1912). But cf. Hardman v. Cin- 
cinnati & E. R. R., 9 Ohio Dec. Reprint 578 (1886). The present case 
accepted the rule generally followed. Lange v. Taylor, 40 S. W.(2d) 781 
(Ark. 1931); Reimers v. Larson, 52 N. D. 297, 202 N. W. 653 (1925); 
McLaven v. Schmidt, 34 N. M. 443, 283 Pac. 900 (1929); see 1 Cook, Cor- 
PORATIONS (8th ed. 1923) § 225(c); 2 Morse, BANKS AND BANKING (6th ed. 
1928) § 691. Denial of set-off in this situation has been rested on the theory 
that since the claim for deposits is against the bank and the statutory 
liability is owed to the receiver, requisite privity is lacking. Cf. Hobart v. 
Gould, 8 Fed. 57 (D. N. J. 1881); Kimbriel v. State ex rel. Walcott, 106 Okla. 
177, 233 Pac. 420 (1924). Under this view, however, the receiver of the bank 
can not set off the stockholder’s liability when sued for dividends. Jn re Man- 
ley, 21 F.(2d) 529 (N. D. Ga. 1927), (1928) 41 Harv. L. Rev. 1062. And it 
has been held in Ohio that set-off will be allowed in such a case. King v. 
Armstrong, 50 Ohio St. 222, 34 N. E. 163 (1893). The court here recog- 
nized the soundness of the Armstrong decision and explained the present 
case by adopting the view that the stockholder is not allowed to set off 
against the bank’s debt to him because his statutory liability is imposed to 
create a fund of unvarying amount that all creditors may look to and rely 
upon in case of insolvency. Cf. Wingate v. Orchard, 75 Fed. 241 (C. C. A. 
oth 1896); Austin v. Cochran, 2 S. W.(2d) tors (Tex. Civ. App. 1928); 
see Note (1929) 42 Harv. L. Rev. 1068, 1071. When the receiver seeks 
to set off no such objection exists. Hence the usual right of set-off can 
consistently be allowed. In re Carolina Bank, 197 N. C. 613, 150 S. E. 
118 (1929); Tyler County State Bank v. Rhodes, 256 S. W. 947 (Tex. Civ. 
App. 1923); cf. 2 Bottes, Mopern LAw or BANKING (1907) 854; Clark, 
Set-off in Cases of Immature Claims in Insolvency and Receivership (1921) 
34 Harv. L. REv. 178, 194. 


BILLs AND Notes — CONSIDERATION — LIABILITY OF INNOCENT ACCOM- 
MODATION MAKER TO RECEIVER OF ACCOMMODATED BANK. — The bank com- 
missioner ordered a bank, whose assets had become impaired, to deliver to 
him securities worth $100,000 as a condition to the bank’s continuing busi- 
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ness. At the request of the bank’s president, the plaintiffs executed notes in 
that amount without consideration and for the accommodation of the bank. 
The plaintiffs did not know the purpose for which the notes were to be used. 
They were entered among the bank’s assets, and bonds of equal amount were 
withdrawn and delivered to the bank commissioner who was thus misled as 
to their source. There was evidence that various depositors left money in 
the bank in reliance upon published statements which included among the 
bank’s assets the sum represented by the notes in question, without indica- 
tion that any of the listed assets consisted of accommodation paper. The 
bank became insolvent and the defendants were appointed receivers, where- 
upon the plaintiffs brought an action to cancel the notes. The defendants by 
a cross-complaint sought recovery thereon. From a judgment for the plain- 
tiffs the defendants appealed. Held, that the makers could not avail them- 
selves of the defense of want of consideration. Judgment reversed. J/glehart 
v. Todd, 178 N. E. 685 (Ind. 1931). 

A recent Kentucky decision was apparently the first to hold that an accom- 
modation maker acting in good faith, under circumstances analogous to those 
of the present case, was liable to the receiver. Denny v. Fishter, 238 Ky. 127, 
36 S. W.(2d) 864 (1931). Contra: Westwater v. Lyon, 193 Fed. 817 
(C. C. A. 3d, 1912); Crum v. Emmett, 197 Iowa 1160, 196 N. W. 982 (1924); 
cf. Estate of Tasker, 182 Pa. 122, 37 Atl. 924 (1897); see (1929) 14 MINN. L. 
Rev. 79. The desirability of such a rule is indicated by the apparent 
ease with which accommodation paper is used to conceal the actual con- 
dition of banks. Cf. Note (1929) 64 A. L. R. 595. Where the maker 
is a knowing party to the intended misrepresentation, he has generally 
been “estopped” to assert want of consideration when sued by the 
receiver. Niblack v. Farley, 286 Ill. 536, 122 N. E. 160 (1919); State 
Bank of Pittsburgh v. Kirk, 216 Pa. 452, 65 Atl. 932 (1907); see 1 WIL- 
LISTON, CONTRACTS (1920) §139, n.42; Note (1924) 38 Harv. L. Rev. 
239. Contra: Chicago Title & Trust Co. v. Brady, 165 Mo. 197, 65 S. W. 
303 (1901). And in some cases where such knowledge did not affirmatively 
appear, it has been inferred by the court. Cf. Pauly v. O’Brien, 69 Fed. 460 
(C. C. S. D. Cal. 1895); Fischer v. Hammons, 32 Ariz. 423, 259 Pac. 676 
(1927). The present case, as well as the recent Kentucky case, applies the 
doctrine of estoppel to the innocent maker. Such decisions would seem to 
involve an enlargement of the traditional concept of estoppel, for the inno- 
cent maker neither makes nor acquiesces in any representations unless the 
mere delivery of the notes is to be regarded as such. See Ewart, EsToppEL 
(1900) 10. The language of estoppel has been similarly used to qualify the 
orthodox protection accorded to title in recent cases where one who places his 
car in the possession of a dealer with limited authority to sell or display is 
bound by the latter’s wrongful sale. See (1931) 45 Harv. L. REv. 375, 376; 
cf. State Finance Co. v. Isaacson, 86 Cal. App. 113, 260 Pac. 580 (1927); 
Bauer v. Commercial Credit Co., 300 Pac. 1049 (Wash. 1931). But cf. 
Utica Trust & Deposit Co. v. Decker, 244 N. Y. 340, 155 N. E. 665 (1927). 
There is some intimation in the principal case that the maker can still protect 
himself by an express prohibition against improper use of the notes, but it 
may be doubted whether this should produce a different result for it would 
not be likely to reduce the danger of deception. 


CoNSTITUTIONAL LAw — DvuE Process: PERSONAL RIGHTS — VALIDITY OF 
STATUTE PENALIZING MEMBERSHIP IN ASSOCIATION ADVOCATING VIOLENCE. — 
D, an illiterate Russian immigrant, who had lived in this country nineteen 
years, was indicted under an Oregon statute making it a felony to be a 
member of an association which advocated political or industrial change 
by violence. Ore. Cope ANN. (1930) §§ 14-3, 112. It was proved that D 
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was a member of the American Communist Party, and the evidence, including 
numerous inflammatory publications, established that the party advocated the 
use of violence to overthrow the capitalistic order. Although D had been a 
member of the association for six years, there was no certain evidence that 
he had attended any particular meeting at which change by violence had been 
advocated. One witness “ felt quite certain,” however, that D had attended 
at least one such meeting. No exception was taken to the trial court’s charge 
that “ guilty knowledge . . . is not an element of the offence.” D was con- 
victed and sentenced to ten years’ imprisonment, the maximum penalty al- 
lowed by the statute. He appealed. Held, that the statute and its applica- 
tion were constitutional. Judgment affirmed. Three judges dissenting. 
State v. Bolof, 4 Pac.(2d) 326 (Ore. 1931), affirmed on rehearing, 7 Pac.(2d) 
775 (Ore. 1932). 

Statutes denouncing membership in organizations advocating change by 
violence have frequently been held to be a reasonable exercise of the police 
power. Whitney v. California, 274 U. S. 357 (1927); see Notes (1929) 42 
Harv. L. REv. 265, 267; (1931) 73 A. L. R. 1494. But see CHAFEE, THE IN- 
QUIRING MIND (1928) 117 et seg.; Note (1928) 22 Inv. L. Rev. 541, 543. 
However, most cases, unlike the present one, have involved prosecutions of de- 
fendants whose own acts went beyond passive membership. Cf. State v. 
Laundy, 103 Ore. 443, 204 Pac. 958 (1922), rehearing denied, 103 Ore. 443, 206 
Pac. 290 (1922) (organizer); Whitney v. California, supra (attended meetings 
in official capacity); People v. Lloyd, 304 Ill. 23, 136 N. E. 505 (1922) 
(speaker and organizer); People v. Ruthenberg, 229 Mich. 315, 201 N. W. 358 
(1925), writ of error dismissed, 273 U. S. 782 (1926) (executive officer) ; State 
v. Moilen, 140 Minn. 112, 167 N. W. 345 (1918) (distributor of propaganda) ; 
State v. Hennessy, 114 Wash. 351, 195 Pac. 211 (1921) (organizer). The 
application of such statutes to inactive members in the absence of a grave 
present danger from syndicalist organizations is open to serious question. 
Cf. Mr. Justice Brandeis, concurring, in Whitney v. California, supra, at 374; 
see Schenck v. United States, 249 U.S. 47, 52 (1919); Note (1922) 36 Harv. 
L. REv. 199, 203. It may be doubted that such conditions existed in Oregon 
at the time of the defendant’s alleged offense; and if this had been made an 
issue, under the rule suggested by Mr. Justice Brandeis in the Whitney case, 
the conviction might have been reversed as a violation of due process. See 
Whitney v. California, supra, at 379; Note (1928) 41 Harv. L. REv. 525, 527; 
Note (1927) 76 U. or Pa. L. Rev. 198. But see People v. Lloyd, supra, at 35, 
136 N. E. at 512; People v. Ruthenberg, supra, at 356, 201 N. W. at 371. 
The trial court’s charge that criminal intent was not an element of the 
offense is also open to objection. In the absence of express provision to the 
contrary, such a statute might well be construed to require criminal intent. 
See People v. Flannagan, 65 Cal. App. 268, 274, 223 Pac. 1014, 1016 (1924). 
But see State v. Laundy, supra, at 500, 204 Pac. at 977; State v. Hennessy, 
supra, at 368, 195 Pac. at 217. Although there was no exception to the charge, 
the Oregon court could, as the dissent contended, have considered the matter 
on appeal. See Supreme Court Rules, No. 12, 100 Ore. 749 (1921). The 
case may also be criticized on another ground. Violation of a syndicalism 
statute by an illiterate ditch-digger under the circumstances of the present 
case scarcely justifies a ten-year sentence. But the majority of the court, 
while recognizing the extreme severity of the sentence, held it to be a matter 
exclusively within the discretion of the trial court. Sentences, excessive in 
duration, have been regarded as within the constitutional prohibition against 
cruel and unusual punishment. State v. Ross, 55 Ore. 450, 104 Pac. 596 
(1909), affirmed on rehearing, 55 Ore. 474, 106 Pac. 1022 (1910), writ of 
error dismissed, sub nom. Ross v. Oregon, 227 U. S. 150 (1913). And 
such sentences may be modified to the extent that they are disproportionate 
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to the crime. State v. Ross, supra; cf. ORE. CopE ANN. (1930) § 13-1226; 
CopE oF CRIMINAL ProcepurRE (Am. L. Inst. 1930) § 459. 


CORPORATIONS — OFFICERS — FORMALITIES REQUISITE IN PROCEEDINGS FOR 
Amotion. — The trustees of an incorporated religious society were elected 
for terms of three years pursuant to a statute. Neither the statute nor the by- 
laws provided for their removal during that period. In violation of the 
by-laws and the express instructions of the corporate body, the petitioners, 
who constituted three of the nine trustees, refused to vote on the admission 
of new members. This conduct was described in a report of the Board of 
Trustees prepared “in order that [the corporate body] may take action.” The 
report was read at a board meeting attended by the petitioners. Thereafter, 
a notice of a regular corporate meeting specified, as one of the matters to be 
taken up, “ Reports; Board of Trustees.” The offending trustees attended 
the meeting. In the debate which ensued they attempted an elaborate defense 
of their conduct. By a majority vote, a resolution was then passed amoving 
them from office, whereupon the trustees instituted court proceedings for 
reinstatement. An order denying relief was reversed by the Appellate Divi- 
sion, and an appeal was taken. Held, that the trustees were properly amoved. 
Order reversed. In re Koch, 257 N. Y. 318, 178 N. E. 545 (1931). 

Although there are few direct decisions on the point, the inherent power 
of a corporation to remove its officers for cause is generally recognized. In re 
Griffing Iron Co., 63 N. J. L. 168, 41 Atl. 931 (1898), aff'd, 63 N. J. L. 357, 
46 Atl. 1097 (1898); Fox v. Cody, 252 N. Y. Supp. 395 (Sup. Ct. 1930); see 2 
FLETCHER CYCLOPEDIA OF CORPORATIONS (1931) § 351. A serious objection to 
amotion in the instant case was that the proceedings lacked the requisite for- 
malities of notice and an opportunity to be heard. Cf. Costello v. Cusack Co., 
96 N. J. Eq. 83, 124 Atl. 615 (1922), aff'd, 94 N. J. Eq. 423, 120 Atl. 15 
(1923); Eustace v. Dickey, 240 Mass. 55, 132 N. E. 852 (1921); Borgman v. 
Bultema, 213 Mich. 684, 182 N. W. 91 (1921); Chafee, Internal Affairs of 
Associations Not for Profit (1930) 43 Harv. L. REv. 993, 1014. The instant 
court regarded the announcement of the corporate meeting as sufficient notice 
to the offenders that their tenure of office was at stake. But other courts, 
dealing with the essentially similar problem of expulsion, have been less ready 
to find the requirement satisfied. Thus one case imposed the requirement 
that the notice advise of the intention to proceed to the extremity of expul- 
sion. Cannon v. Toronto Corn Exchange, 27 Grant Ch. 23 (Upper Can. 1879). 
And it has been held that the notice must be calculated to inform, not only 
the offenders, but all members of the organization as well, of the exact nature 
of the proceedings contemplated. People v. Alpha Lodge, 13 Misc. 677, 35 
N. Y. Supp. 214 (1895), afd, 8 App. Div. 591, 40 N. Y. Supp. 1147 (1896); 
Dean v. Bennett, L. R. 6 Ch. App. 489 (1870); Young v. Ladies’ Imperial 
Club, [1920] 2 K. B. 523, Note (1920) 36 L. Q. REv. 328; Marsh v. Huron 
College, 27 Grant Ch. 605 (Upper Can. 1880). A ground for reconciling the 
present decision with these cases may be found in the court’s theory that the 
offenders waived formalities by defending the charges at the meeting. Cf. 
Pitcher v. Board, 121 Ill. 412, 13 N. E. 187 (1887); cf. (1932) 32 Co. L. REv. 
385, 386. But where, as here, amotion occurs at a regular meeting, the 
extraordinary character of which did not appear beforehand, it seems ques- 
tionable whether mere attendance and participation should be considered a 
waiver. The result reached is perhaps to be explained by a reluctance to 
interfere with the internal affairs of religious associations. Cf. Chafee, supra, 
at 1023 et seq. 


CoRPORATIONS — RIGHTS OF STOCKHOLDERS — EQUITABLE RELIEF AGAINST 
MERGER INVOLVING UNFAIR APPORTIONMENT TO HOLDERS OF PREFERRED 
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Stock. — The complainants, minority preferred stockholders of the defend- 
ant corporation, secured a restraining order to prevent a proposed consolida- 
tion of the latter with the X corporation, and sued to enjoin the merger. 
The ground of complaint was that the contemplated distribution of new stock 
would operate unfairly to the advantage of the common stockholders and to 
the disadvantage of the complainants. It was not contended that the trans- 
action was disadvantageous to the defendant corporation as a whole. Held, 
that the merger should not be enjoined. Preliminary injunction denied, and 
restraining order dissolved. MacFarlane v. North American Cement Corp., 
157 Atl. 396 (Del. Ch. 1928). 

The court refused relief on the ground that the merger was advantageous to 
the corporation as a whole and also to the dissenting stockholders, even though 
the distribution between common and preferred shareholders might have been 
unfair. Dissenting shareholders may readily obtain an injunction where the 
proposed change is not in the best interests of the corporation. Cf. Outwater 
v. Public Service Co., 103 N. J. Eq. 461, 143 Atl. 729 (1928), aff'd, 104 N. J. 
Eq. 490, 146 Atl. 916 (1929); Colby v. Equitable Trust Co., 124 App. Div. 
262, 108 N. Y. Supp. 978 (1908), aff'd on other grounds, 192 N. Y. 535, 84 
N. E. 1111 (1908); Brown v. British Abrasive Wheel Co., [1919] 1 Ch. 290. 
And there is some indication that mere unfairness in the distribution of shares 
would be a ground for relief. Cf. Southern Pac. Co. v. Bogert, 250 U.S. 483 
(1919); Colgate v. United States Leather Co., 73 N. J. Eq. 72, 67 Atl. 657 
(1907); see Warren, Progress of the Law: Corporations (1921) 34 Harv. L. 
REv. 282, 299; cf. Dodd, Dissenting Stockholders and Amendments to Corpo- 
rate Charters (1927) 75 U. or Pa. L. REv. 585, 723, 731, n.83. On the other 
hand there is some support for the view of the principal case. Cf. Cole v. Na- 
tional Cash Credit Ass’n, 156 Atl. 183 (Del. Ch. 1931); Colby v. Equitable 
Trust Co., supra. Of course, as the court here implies, if the unfairness is rela- 
tively great, it may be treated as “ fraud ” in order to allow relief. See Cole 
v. National Cash Credit Ass’n, supra, at 187. The vagueness of the rules 
suggested by the decisions merely reflects the necessity for a particularized 
treatment of the economic problem presented by each case. Hardship to 
the present plaintiff is mitigated by other relief available under the Delaware 
appraisal statute. Det. Rev. Cope (1915) c. 65, § 1975, as amended by Acts 
Gen. Assem., March 2, 1927, 35 Del. Laws, c. 85. In fact it has been sug- 
gested that such statutes provide an adequate remedy at law and that equi- 
table relief should therefore be denied. Cf. Wilson v. Waltham Watch Co., 
293 Fed. 811 (D. Mass. 1923); Ballantine, Questions of Policy in Drafting 
a Modern Corporation Law (1931) 19 Cautr. L. Rev. 465, 482. But cf. 
General Investment Co. v. Lake Shore R. R., 250 Fed. 160 (C. C. A. 6th, 
1918); see Levy, Rights of Dissenting Shareholders to Appraisal and Payment 
(1930) 15 Corn. L. Q. 420, 427. In contrast to an intimation in the present 
opinion it has been said that suit for an injunction may operate as a waiver 
of the right to an appraisal. See Wall v. Anaconda Copper Co., 216 Fed. 
242, 244 (D. Mont. 1914), aff'd sub nom. Wall v. Parrot Silver & Copper 
Co., 244 U. S. 407 (1917). But such a rule would seem unduly harsh, at 
least where litigation is instituted in good faith. See Cole v. National Cash 
Credit Ass’n, supra, at 190; Lattin, Remedies of Dissenting Stockholders 
Under Appraisal Statutes (1931) 45 Harv. L. REv. 233, 250. 


CrrMINAL Law — ACCESSORIES — CONVICTION WHEN PRINCIPAL Is AC- 
QUITTED. — The defendant was jointly indicted and tried with a midwife for 
causing X to “abort or miscarry.” The theory of the prosecution was that 
the defendant was an accessory. There was evidence that X had lived at the 
defendant’s house and paid him part of her earnings as a prostitute; that she 
became pregnant; that the defendant accompanied her to the office of the 
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midwife and paid the latter for performing an operation which caused her 
to miscarry. The midwife denied that X had been pregnant or that she had 
performed any operation. A jury trial resulted in an acquittal of the mid- 
wife and a conviction of the defendant. He appealed. A statute provided 
that an accessory “ shall be considered as a principal and punished accord- 
ingly ” and that “every such accessory . . . may be indicted and convicted 
at the same time as the principal, or before, or after his conviction, and 
whether the principal is convicted or amenable to justice or not, and punished 
as principal.” Ix. Rev. Stat. (Cahill, 1931) c. 38, §§ 611, 612. Held, that, 
in spite of the statutory provisions, acquittal of the principal precluded con- 
viction of the accessory. Judgment reversed. People v. Wyherk, 178 N. E. 
890 (Ill. 1931). 

Apart from the question of statutory construction, the decision might be 
supported on the ground that the evidence was insufficient to support the 
verdict. Cf. id. at 892. The court’s treatment of the accessory statute, how- 
ever, seems questionable. Legislation like that of the present case varies the 
common-law rule that conviction of the principal is essential to the convic- 
tion of an accessory. Cf. HALE, PLEAS OF THE CROWN (1680) 623; 1 BisHOP, 
CRIMINAL Law (oth ed. 1923) § 667. To avoid contradictory verdicts, some 
decisions have taken the view expressed here, that statutory provisions for 
the conviction of the accessory without that of the principal do not apply to 
the situation where the principal has been acquitted. McCarty v. State, 
44 Ind. 214 (1873); State v. St. Philip, 169 La. 468, 125 So. 451 (1929); cf. 
Bowen v. State, 25 Fla. 645, 6 So. 459 (1889). However, such legislation is 
generally interpreted to permit conviction of the accessory for a higher de- 
gree than the principal. State v. Patterson, 52 Kan. 335, 34 Pac. 784 
(1893); Fleming v. State, 142 Miss. 872, 108 So. 143 (1926); see Goins v. 
State, 46 Ohio St. 457, 462, 21 N. E. 476, 478 (1889); (1927) 11 MINN. L. 
Rev. 169. More liberal courts have held that such statutes render the ac- 
quittal of the principal immaterial. Smith v. Commonwealth, 216 Ky. 813, 
288 S. W. 752 (1926); People v. Mangiapane, 219 Mich. 62, 188 N. W. 4o1 
(1922); see State v. Nikolich, 137 Wash. 62, 66, 241 Pac. 664, 665 (1925); 
cf. Ariz. Cope (Struckmeyer, 1928) § 4993 (express provision to this effect) ; 
Oxia. Comp. Stat. ANN. (Bunn, 1921) § 2575 (same). This interpretation 
places the accessory to a felony in the position occupied at common law by 
one who aids in or procures a misdemeanor. Cf. Regina v. Burton, 13 Cox 
C. C. 71 (1875); see 1 Brit, CycLopepiA oF CRIMINAL LAw (1922) 219. 
And there is some indication that this was the purpose of such legislation. 
See State v. Burns, 82 Conn. 213, 218, 72 Atl. 1083, 1085 (1909); cf. Gallot v. 
United States, 87 Fed. 446, 448 (C. C. A. 5th, 1898); Ata. Cope (Michie, 
1928) § 3196. Even where the acquittal of the principal and the conviction of 
the accessory result, as here, from a joint trial and thus render the verdicts 
inconsistent, the conviction need not be disturbed. Cf. Dunn v. United States, 
284 U. S. 390 (1932), (1932) 45 Harv. L. REv. 931. 


CrimINnAL LAw — TRIAL — EFFect oF INCONSISTENT VERDICTS. — The pe- 
titioner was indicted under the National Prohibition Act on three counts. The 
first charged maintenance of a nuisance by keeping intoxicating liquor for sale; 
the second, the unlawful possession of intoxicants; and the third, the unlaw- 
ful sale of this liquor. Evidence of the purchases of several glasses of 
whiskey was offered to sustain the charges. The defendant was acquitted 
of possession and sale, but was found guilty on the count charging mainte- 
nance of a nuisance. A sentence for the latter offense was affirmed by the 
circuit court of appeals for the ninth circuit, and certiorari was granted. 
The petitioner contended that the inconsistency of the verdict in negativing 
the possession which constituted an essential element of the nuisance made 











932 HARVARD LAW REVIEW 


the conviction unsupportable. Held, that the conviction should be sustained. 
Judgment affirmed. Dunn v. United States, 284 U.S. 390 (1932). 

The prosecution argued that the findings were not necessarily inconsistent, 
since even if the defendant did not have possession, his conviction could be 
based on an inference that he had knowledge of the business conducted on 
his premises. In view of the judge’s charge that the defendant should be 
acquitted unless the jury found that he was present at the time of the sale, 
this argument seems untenable. See Butler, J., dissenting, in Dunn v. United 
States, 284 U. S. 390, 394 (1932). However, acceptance of such tenuous 
hypotheses as explanatory of apparently inconsistent verdicts has not been 
infrequent. £.g., Carrignan v. United States, 290 Fed. 189 (C. C. A. 7th, 
1923); Lambert v. United States, 26 F.(2d) 773 (C. C. A. oth, 1928). But 
Mr. Justice Holmes, speaking for the majority, placed the instant decision 
on a broader ground, declaring that “ consistency in the verdict is not neces- 
sary.” Accord: Steckler v. United States, 7 F.(2d) 59 (C. C. A. 2d, 1925); 
Browning v. State, 120 Ohio St. 62, 165 N. E. 566 (1929); see (1930) 43 
Harv. L. Rev. 657. Contra: Speiller v. United States, 31 F.(2d) 682 (C. C. A. 
3d, 1929); Kuck v. State, 149 Ga. 191, 99 S. E. 622 (1919). The court 
recognized that such verdicts probably represented the jury’s attempt 
to limit the possible punishment. Cf. (1932) 45 Harv. L. Rev. 939. That 
such is the explanation is likely in view of the tendency of federal judges 
to impose consecutive sentences for the several allied offenses in a single 
transaction. Cf. Note (1932) 45 Harv. L. Rev. 535. Since if the evi- 
dence is insufficient to sustain the conviction, it will be set aside, the de- 
fendant’s rights appear to be adequately protected. Under such circum- 
stances, the court’s decision is not surprising. It should be observed that the 
possibility of inconsistent verdicts can be diminished by a charge that, where 
several counts present identical issues of fact, the defendant, if guilty on any 
count, is so on all. Cf. Seiden v. United States, 16 F.(2d) 197 (C. C. A. 2d, 
1926); State v. Tuerk, 5 Pac.(2d) 308 (Wash. 1931); Horning v. District 
of Columbia, 254 U. S. 135 (1920). 


CRIMINAL LAw — TRIAL — EFFECT OF WAIVER OF JURY IN ABSENCE OF 
CoNSENT OF CouRT AND ProsEcUTOR.— The defendant was indicted for 
murder and pleaded not guilty. He moved that the cause be heard by the 
court without a jury, but the prosecution objected and moved for a trial 
by jury. This motion was granted and the defendant’s overruled. A ver- 
dict of guilty of manslaughter was rendered, and the defendant appealed. 
Held, that it was not error to overrule the defendant’s motion. Judgment 
affirmed. People v. Scornavche, U. S. Daily, Feb. 5, 1932, at 2756 CIIl. 
1931). 

The present decision qualifies the recent case of People v. Fisher. In that 
case the Illinois court, departing from former decisions, held that a criminal 
defendant may, by express waiver, lose his right to a jury trial. People v. 
Fisher, 340 Ill. 250, 172 N. E. 722 (1930), (1930) 29 Micu. L. REv. 247. 
The instant decision might be regarded as no more than a holding that 
waiver is subject to the approval of the court, but the language of the 
opinion expressly recognized a similar power in the prosecutor. The theory 
on which the Fisher case held waiver effective was that the constitutional 
guaranty of trial by jury merely provided a privilege for the accused. See 
People v. Fisher, supra, at 257, 172 N. E. at 724. See also Patton v. United 
States, 281 U. S. 276, 298 (1929), (1930) 44 Harv. L. Rev. 124; Oppenheim, 
Waiver of Trial by Jury in Criminal Cases (1927) 25 Micu. L. Rev. 695, 
701; Note (1908) 21 Harv. L. Rev. 212. Under this view, there seems 
little reason for making the waiver defeasible by court or prosecution. The 
interest of the state in the protection of the accused may furnish an argu- 
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ment for enabling the court and prosecution to protect him against an unwise 
waiver. See Cancemi v. People, 18 N. Y. 128, 137, 138 (1858). But see 
People v. Fisher, supra, at 263, 172 N. E. at 727; (1931) 79 U. or Pa. L. 
REV. 500, 502. But it may be doubted whether the power will not usually 
be exercised to relieve the court of responsibility or to obtain tactical ad- 
vantages for the prosecution. See Oppenheim, supra, at 735. And advantages 
to the public in substantially reducing the expense and delay of jury trials, 
make desirable the removal of impediments to waiver. See Perkins, Proposed 
Jury Changes in Criminal Cases (1931) 16 Iowa L. BULL. 20, 225. Neverthe- 
less there is authority for requiring the consent of both the prosecution and 
the court. State v. Mead, 4 Blackf. 309 (Ind. 1837) (consent of prosecu- 
tor); Ickes v. State, 63 Ohio St. 549, 59 N. E. 233 (1900) (consent of 
court); see Patton v. United States, supra, at 299, 312; Baader v. State, 201 
Ala. 76, 79, 77 So. 370, 373 (1917); Cope oF CRIMINAL ProcepuRE (Tenta- 
tive Draft No. 2, Am. L. Inst. 1929) 250 (statutes collected). With respect 
to the consent of the prosecution the analogy to the requirement of mutual 
consent in civil cases does not appear compelling. See Perkins, supra, at 
228. And in Oregon a suggested constitutional amendment would make 
waiver subject only to the approval of the court. See Sen. Joint Res. No. 4, 
Ore. Laws, 1931, p. 871. This procedure, however, permits no waiver what- 
soever in capital cases. Some states have gone further, and have conferred 
an absolute power of waiver upon all criminal defendants, at the same time 
protecting the court by allowing it to call in additional judges in cases involv- 
ing capital offenses. Conn. Gen. Stat. (1930) § 6477; Mp. ANN. CopE 
(Bagby, 1924) art. 75, § 109; see League v. State, 36 Md. 257, 265 (1872); 
Bond, Trying Criminal Cases by Judge Alone (1921) 11 A. B. A. J. 699, 701, 
702; cf. CODE OF CRIMINAL ProcepureE (Am. L. Inst. 1930) § 266. 


DESCENT AND DISTRIBUTION — PERSONS ENTITLED — RIGHTS oF CHIL- 
DREN OF A PROHIBITED MISCEGENETIC MARRIAGE.—X married a negro 
woman in violation of a statute prohibiting marriage between persons of 
the African race and others. Oxia. Comp. Stat. ANN. (Bunn, 1921) 
§ 7499. Upon the death of X, his half brother petitioned for administra- 
tion of his estate. This petition was opposed by the guardian of X’s three 
children on the ground that as such he had a prior right to the appoint- 
ment. The legitimacy of the children was rested on a statute providing 
that the issue of all marriages “null in law” should be legitimate. OKLA. 
Comp. Stat. ANN. (Bunn, 1921) §11303. The guardian prevailed in the 
lower courts and an appeal was taken. Held, that the children were legiti- 
mate under the statute, and that their guardian was therefore entitled to 
administration. Judgment affirmed. Jn re Atkin’s Estate, 3 Pac.(2d) 682 
(Okla. 1931). 

The dissenting opinion concluded that the offspring of a miscegenetic 
marriage could not be legitimate under the statute because such a marriage 
was wholly void and could not even be regarded as a marriage “ null in 
law.” On its face the statute seems to require an opposite conclusion and 
the attitude of the dissent is merely suggestive of the conflicting policies of 
the two statutes involved. The statute making legitimate the children of 
a formal but invalid marriage is one that has been extensively adopted. 
See Freund, /llegitimacy Laws of the United States, UNtTED StaTES DEPART- 
MENT OF LABOR CHILDREN’S BurREAU, Pub. No. 42 (1919) 13. It is in 
accord with the belief that the punishment of offspring is not an appropriate 
sanction against socially undesirable marriages. See Note (1932) 45 Harv. L. 
Rey. 890. But that a particularly strong policy may exist against miscegena- 
tion is indicated by legislation in some of the other states where, as in Okla- 
homa, miscegenetic unions are prohibited. Thus though the offspring of 
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invalid marriages in general are freed from their disabilities, the children of 
miscegenetic relationships are specifically excepted. £.g., FLA. Comp. Laws 
(1927) § 5857; Ky. Strat. (Carroll, 1930) § 2098; cf. Nes. Comp. Strat. 
(1929) 42-328; N. C. Cope ANN. (1931) § 2495. In disregarding the policy 
against such unions the majority of the present court found support in a case 
recognizing the legitimacy, under the statute, of the offspring of a bigamous 
marriage. Sisney v. Sisney, 132 Okla. 90, 269 Pac. 349 (1928); cf. Evatt v. 
Miller, 114 Ark. 84, 169 S. W. 817 (1914); Watts v. Owens, 62 Wis. 512, 22 
N. W. 720 (1885). This authority is persuasive, for an unusually strong policy 
also exists against bigamous marriages as is shown by the fact that the usual 
rule requiring universal recognition of a marriage that is valid where con- 
tracted is departed from not only in the case of miscegenation but also in the 
case of bigamy. See Conriict or LAws RESTATEMENT (Am. L. Inst. 1930) 
§ 140; cf. Mason v. Tillinghast, 26 F.(2d) 588 (C. C. A. 1st, 1928); Earle v. 
Earle, 141 App. Div. 611, 126 N. Y. Supp. 317 (1910); State v. Kennedy, 
76 N. C. 251 (1877); Kinney v. Commonwealth, 30 Gratt, 858 (Va. 1878). 
But while the disability of the parties to a miscegenetic marriage is permanent, 
it may be removed in the case of bigamy. Cf. Burger v. Burger, 105 N. J. 
Eq. 403, 148 Atl. 167 (1929); Matter of Haffner, 254 N. Y. 238, 172 N. E. 
483 (1930); Mudd v. Perry, 108 Okla. 168, 235 Pac. 479 (1925). And an 
apparent difference in the strength of the policies underlying the prohibition of 
such unions might be inferred from two Virginia cases. In the early case of 
Greenhow v. James, relied on by the dissent here, a child of a miscegenetic 
relationship was held not to be legitimated by the subsequent marriage of its 
parents. Greenhow v. James, 80 Va. 636 (1885). That case might be ex- 
plained on the ground that legitimation statutes, as distinguished from statutes 
like that of the instant case, require, according to the usual view, a valid mar- 
riage. Cf. Adams v. Adams, 154 Mass. 290, 28 N. E. 260 (1891); Matter of 
Moncrief, 235 N. Y. 390, 139 N. E. 550 (1921); see Helm v. Goin, 227 Ky. 
773, 777, 14 S. W.(2d) 183, 185 (1929). However, in Goodman v. Goodman 
the Virginia court, distinguishing the Greenhow case, recently held that a mar- 
riage, though invalid as bigamous, legitimated issue born prior thereto. Good- 
man v. Goodman, 150 Va. 42, 142 S. E. 412 (1928). Superficially this 
decision would make Greenhow v. James appear inconsistent with the present 
case. Actually Goodman v. Goodman seems to represent a departure from 
the usual rule of legitimation in line with the modern theory, exemplified 
in the instant case, that the invalidity of a union should not result in disability 
to the issue. 


INDICTMENT — SUFFICIENCY OF ACCUSATION — CONVICTION FOR FELONY 
Not CHARGED IN INDICTMENT. — The defendant was indicted for the statu- 
tory felony of breaking and entering with intent to “maim .. . and kill.” 
The Virginia code provided that breaking and entering with intent to commit 
“murder, rape or robbery ” should be punishable by three to fifteen years’ 
imprisonment. Va. CopE ANN. (Michie, 1930) § 4438. Breaking and entry 
with intent to commit any other felony was made punishable by one to ten 
years’ imprisonment. Jd. § 4439. On the defendant’s motion, the court re- 
quired the state to elect under which section it would proceed. The state 
elected to prosecute under § 4438 and the trial proceeded on that theory. At 
the close of the evidence the court’s charge was given under that section 
whereupon the defendant objected to the propriety of the instructions on the 
ground that the indictment was under § 4439. The objection was overruled 
and the jury found the defendant guilty “as charged,” fixing his punishment 
at five years. A new trial was refused and the defendant brought error. Held, 
that there was no prejudicial error in the charge; in effect the indictment had 
been amended. Judgment affirmed. Sullivan v. Commonwealth, 161 S. E. 
297 (Va. 1931). 
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The possibility of justifying the proceedings in this case as in substance a 
trial by information is precluded by the requirement, in Virginia, that trials 
for felonies be based on indictments. Va. CopE ANN. (Michie, 1930) § 4866. 
The prosecution advanced an ingenious theory to demonstrate that the indict- 
ment as framed came within § 4438. It was argued that since, in Virginia, 
every homicide is prima facie second degree murder, the phrase “ intent to 
kill”” was synonymous with “intent to murder.” See Brief for Common- 
wealth, pp. 8-9; cf. Jacobs v. Commonwealth, 132 Va. 681, 111 S. E. go 
(1922). So far as the court’s opinion discloses, however, this argument was 
disregarded, and the decision was rested chiefly on the ground that the elec- 
tion by the prosecution, on motion of the accused, was in effect an amendment 
of the original indictment, bringing it within § 4438. The Virginia Code per- 
mits formal amendment of indictments “ provided such amendment does not 
change the nature of the offense charged.” Va. CopE ANN. (Michie, 1930) 
§ 4878. But in finding a valid amendment here, the court displayed an ex- 
tremely liberal attitude, perhaps to be accounted for by the fact that the 
verdict seems to have been amply supported by the evidence. An examina- 
tion of the briefs and record in the case reveals that the idea of amendment 
advanced in the court’s opinion is not even suggested by them. No criminal 
cases have been discovered in which a court found an amendment which the 
parties themselves did not expressly contemplate. And formal defects in an 
intended amendment have sometimes been regarded as fatal. Cf. Crane v. 
State, 157 Miss. 548, 556, 128 So. 579, 582 (1930); Miller v. State, 53 Miss. 
403 (1876). But cf. State v. Japone, 202 Iowa 450, 456, 209 N. W. 468, 471 
(1926) ; State v. Kiefer, 183 Iowa 319, 331, 163 N. W. 698, 703 (1917). Even 
if an amendment can be found, it may be doubted that the requirement that 
the offense charged remain unchanged, was satisfied. Cf. Riner v. Common- 
wealth, 145 Va. go1, 134 S. E. 542 (1926). To be sure, the two offenses in- 
volved the same overt acts, and the court, regarding the amendment as merely 
changing the degree of offenses generically the same, concluded that there was 
no change in the nature of the offense. Cf. People v. Crowley, 100 Cal. 478, 
35 Pac. 84 (1893); Egan v. State, 136 Wis. 114, 116 N. W. 755 (1908). But it 
is certainly arguable that, since the specific intent is an essential element of the 
crime and determines the penalty to be imposed, the nature of the offense 
charged varies with the intent alleged. Morman v. State, 24 Miss. 54 (1852); 
cf. State v. Taylor, 136 Mo. 66, 37 S. W. 907 (1896). As an alternative 
ground for the decision, the court suggested that inasmuch as the penalty fixed 
was within the limits prescribed by both § 4438 and § 4439, any error in the 
instructions to the jury was harmless. That the defendant is likely to be 
substantially prejudiced if the jury’s attention is focused on a more serious 
crime than is proper, was recognized in an earlier Virginia decision, not cited 
in the present opinion. Hummer v. Commonwealth, 122 Va. 826, 94 S. E. 
157 (1917). But cf. Sebree v. Commonwealth, 200 Ky. 534, 255 S. W. 142 
(1923); Fields v. Commonwealth, 197 Ky. 229, 246 S. W. 807 (1923). Much 
reliance was placed here, however, on a statute enacted subsequent to the 
Hummer case, forbidding reversals where “ substantial justice has been 
reached.” Va. CopE ANN. (Michie, 1930) § 6331. And the conclusion of 
the court, in this respect, accords with the modern tendency to sustain a con- 
viction unless the defendant affirmatively shows that he has been prejudiced. 
Cf. Marron v. United States, 18 F.(2d) 218 (C. C. A. oth, 1927); see (1912) 
25 Harv. L. Rev. 387. But cf. Crosby v. State, 154 Ark. 20, 241 S. W. 380 
(1922); People v. Smith, 172 N. Y. 210, 64 N. E. 814 (1902). 


Lasor LAw — PICKETING — Prior ILLEGAL PICKETING AS GROUND FOR 
ENJOINING ALL PICKETING. — The plaintiff, an association of master bakers, 
employed members of the X union exclusively. The defendant, a rival union, 
desired to induce the plaintiff to sever its relationship with the X union and 
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to employ members of their organization. To this end it began to picket the 
shops of members of the plaintiff association. The picketing was attended 
by a course of illegal conduct including violence and intimidation, and a pre- 
' liminary injunction was secured by the plaintiff. The injunction was violated, 
whereupon its scope was enlarged to include all picketing. Action was brought 
to make this injunction permanent. Held, that under the circumstances 
peaceful picketing should not be enjoined. Judgment accordingly. Aberon 
Bakery Co. v. Raimist, 141 Misc. 774, 254 N. Y. Supp. 38 (1931). 

In contrast to the instant decision, the New York lower courts have dis- 
closed a tendency to seize upon any prior unlawful acts by pickets as a basis 
for an injunction against all picketing. See cases collected, Note (1931) 44 
Harv. L. Rev. 971, n.4. Such a practice considerably abridges any right to 
picket, and may often be unnecessary for the protection of the plaintiff. See 
id. at 972-75. Nevertheless the courts in other jurisdictions where a right to 
picket is also recognized have displayed a similar inclination. See id. at 971, 
n.4; cf. Levy & Devaney, Inc. v. International Pocketbook Workers Union, 
158 Atl. 795 (Conn. 1932); Bomes v. Providence Local No. 223, 155 Atl. 
581 (R. I. 1931). And dicta in the Rifkin case indicated that the New York 
Court of Appeals approved of the practice. See Exchange Bakery & Res- 
taurant, Inc. v. Rifkin, 245 N. Y 260, 269, 157 N. E. 130, 135 (1927). More 
recently, however, in Nann v. Raimist, the then Chief Judge Cardozo gave 
expression to a much more liberal attitude. See Nann v. Raimist, 255 N. Y. 
307, 315, 174 N. E. 690, 693 (1931). The influence of this opinion is notice- 
able in the instant decision as well as in another reaching the same result. 
Tree-Mark Shoe Co. v. Schwartz, 139 Misc. 136, 248 N. Y. Supp. 56 (1931). 
But two recent per curiam opinions of the Court of Appeals reveal that, while 
not approving, the court will not condemn the exercise of the broadest dis- 
cretion in the issuance of blanket injunctions if there is any basis therefor in 
past illegal acts. Steinkritz Amusement Corp. v. Kaplan, 257 N. Y. 294, 178 
‘N. E. 11 (1931); Brooklyn United Theatre, Inc. v. International Alliance of 
Theatrical Stage Employees’ etc. Union, 178 N. E. 793 (N. Y. 1931). In both 
cases Chief Judge Cardozo and Judge Lehman voted, in qualified concurrence, 
that there was “ neither finding nor evidence of violence sufficient to sustain 
the restraint of every form of picketing.” In view of such questionable exer- 
cise of discretion by the lower courts in those cases, the attitude of the instant 
court is particularly noteworthy in that the violation of the preliminary in- 
junction was regarded not as conclusive but merely as evidence of the 
defendant’s character. Cf. Hammer v. Baum, N. Y. L. J., Sept. 13, 1921, at 
1686 (Sup. Ct.) (all picketing proscribed because of this fact). 


MUNICIPAL CORPORATIONS— POWERS AND FUNCTIONS— POWER TO 
CHARGE TOLLS FOR BRIDGE AND TUNNEL. — Municipal legislation authorized 
the issue of corporate stock to finance the construction of a tri-borough 
bridge and vehicular tunnel, and authorized the charging of tolls in connection 
therewith. Under the city charter these securities could be issued for 
“ revenue-producing improvements ” only. N. Y. Crry CHARTER § 169. The 
plaintiff, a taxpayer, contended that the city lacked the power to charge tolls 
and challenged the validity of the bond issue. A provision of the municipal 
charter expressly conferred the power to build bridges and tunnels, and to 
issue securities for such improvements. Jd. § 47. A judgment dismissing the 
action was affirmed by the Appellate Division. The plaintiff appealed. Held, 
that the municipality had the power to charge the tolls. Judgment affirmed. 
Robia Holding Corp. v. Walker, 257 N. Y. 431, 178 N. E. 747 (1931). 

The Court of Appeals regarded the Greater New York Charter provisions 
as conferring by implication the power to charge tolls. Usually, courts have 
not construed provisions so liberally, and have denied municipalities such a 
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power. Mullarky v. Cedar Falls, 19 Iowa 21 (1865); Pineville v. Pineville 
Bridge Co., 179 Ky. 375, 200 S. W. 659 (1918); see Fort Smith Light and 
Traction Co. v. Williams, 149 Ark. 159, 172, 231 S. W. 890, 894 (1921). 
But cf. Irvine Toll Bridge Co. v. Estill County, 210 Ky. 170, 275 S. W. 634 
(1925). Such decisions generally declare that the power can be derived only 
by express legislative authorization or “ necessary” implication from other 
powers. Cf. People v. Western N. Y. & Pa. Traction Co., 214 N. Y. 526. 
529, 108 N. E. 847, 848 (1915). The results of these cases are probably to be 
attributed to the hostility of courts to municipal business enterprises as well 
as to the application of the principle that municipal powers should be strictly 
construed. Cf. Browne v. New York, 241 N. Y. 96, 117, 149 N. E. 211, 217 
(1925); Chicago Motor Coach Co. v. Chicago, 337 Ill. 200, 204, 169 N. E. 
22, 24 (1929). In finding the power, the instant court took the view that 
the charter provisions authorizing the maintenance of bridges and the sale 
of securities must be interpreted in the light of the other provisions which 
permit the issuance of bonds for revenue-producing improvements only. The 
need for separate legislative authorization to charge tolls would, as the court 
observed, render “ illusory” the grant of the power to erect bridges and sell 
bonds for that purpose. The existence of certain express charter provisions 
authorizing the exaction of charges on named bridges might militate against the 
implication of the power here. See (1931) 31 Co. L. REv. 329, 330. But 
these provisions may be discounted as reaffirmances of powers long possessed 
by the city. Cf. N. Y. Laws 1895, c. 789, as amended by Laws 1896, c. 612, 
with which cf. N. Y. Crry CHARTER § 598. Yet it seems not unlikely that the 
court might take a different view in a case involving a less important project. 
Conceivably, the instant result might. have been reached by determining that 
the power came within the scope of the home rule provisions. N. Y. Const., 
Art. XII; N. Y. Crry H. R. Law (1924) § 11; cf. McBain, The Doctrine of an 
Inherent Right of Local Self Government (1916) 16 Cox. L. REv. 190, 299. 
It has been thought that the previous decisions of the New York courts have 
given too little effect to this legislation. Cf. Keane, The New York Home 
Rule Amendment in the Courts (1927) 2 St. Joun’s L. REv. 35; Note (1929) 
39 YALE L. J. 92. Possibly such cases made the court here disinclined to 
rely on the home rule provisions. However, these decisions might be dis- 
tinguished from the principal case on the ground that the local laws previously 
considered would have involved the cities in activities of a much more unusual 
character. Cf. Browne v. New York, supra (bus transportation); Gennis 
v. Milano, 237 N. Y. Supp. 432 (Sup. Ct. 1929), (1930) 30 Cor. L. Rev. 264 
(emergency rent legislation); Adler v. Deegan, 251 N. Y. 467, 167 N. E. 705 
(1929) (regulation of multiple tenements). 


NEGLIGENT MISREPRESENTATION — LIABILITY OF CERTIFIER OF TITLE TO 
Tuirp Persons. — The defendant, a city clerk, furnished to X a certificate 
that certain real estate owned by X was unencumbered by special assess- 
ments. The plaintiff, relying on this certificate, purchased the property 
from X, and subsequently was required to pay a special assessment which 
had been levied prior to the sale and which the defendant had negligently 
overlooked in preparing the certificate. The plaintiff obtained a directed 
verdict and the defendant appealed. Held, that the defendant, knowing that 
the certificate was to be relied on by someone, owed a duty of care to one 
so relying, though unaware of his identity. Judgment affirmed. Mulroy v. 
Wright, 240 N. W. 116 (Minn. 1931). 

In imposing tort liability the instant case embodies a clear departure from 
decisions which, in the absence of a contractual obligation to the plaintiff, 
have denied recovery against one who negligently certifies title. Thomas 
v. Guarantee Title & Trust Co., 81 Ohio St. 432, 91 N. E. 183 (1910); 
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Equitable Bldg. & Loan Ass’n v. Bank of Commerce & Trust Co., 118 
Tenn. 678, 102 S. W. gor (1907). But cf. Cole v. Vincent, 229 App. Div. 
520, 525, 242 N. Y. Supp. 644, 652 (1930). Some cases, however, have 
not hesitated to find privity of contract on tenuous grounds. Thus where 
the certificate, though paid for by a third party, is delivered to the plaintiff 
by the defendant recovery has been allowed. Western Loan & Sav. Co. v. 
Silver Bow Abstract Co., 31 Mont. 448, 78 Pac. 774 (1904); Anderson v. 
Spriestersbach, 69 Wash. 393, 125 Pac. 166 (1912). And where delivery 
is to a third person, the requisite privity has been found on the theory of 
agency or of a contract for the plaintiff’s benefit. Economy Bldg. & Loan 
Ass’n v. West Jersey Title Co., 64 N. J. L. 27, 44 Atl. 854 (1899). Even 
on facts similar to those of the present case, privity of contract appears to 
have been perceived. Cf. Dickle v. Nashville Abstract Co., 89 Tenn. 431, 
14 S. W. 896 (1890). The artificial reasoning of such cases was rejected 
by the New York court in Glanzer v. Shepard, which recognized that a 
negligent misrepresentation might cause liability simply as a violation of a 
duty of due care. Glanzer v. Shepard, 233 N. Y. 236, 135 N. E. 275 
(1922); see Note (1922) 21 Micu. L. REv. 200; (1922) 36 Harv. L. Rev. 
113; cf. International Products Co. v. Erie R. R., 244 N. Y. 331, 155 N. E. 
652 (1927). But in the recent Ultramares case, the New York court re- 
fused to recognize such a duty where the defendant, as in the principal 
case, did not know that the particular plaintiff would rely on the repre- 
sentation. Ultramares Corp. v. Touche, 255 N. Y. 170, 174 N. E. 441 
(1931), Note (1931) 31 Cox. L. Rev. 858. The Ultramares case involved a 
representation by a public accountant, probably relied upon by a class much 
larger than that which would rely on a certification of title. Hence the mag- 
nitude of possible liability provides at least a practical ground for distinguish- 
ing it from the present situation. Cf. Williston, Liability for Honest Misrepre- 
sentation (1911) 24 Harv. L. Rev. 415, 437; (1930) 44 Harv. L. Rev. 134, 
135. Since it will usually be known that the certification will be used to 
induce a sale, it seems not unfair to allow recovery at least by the purchaser. 
And the practicability of imposing a greater duty in the case of certification of 
title is perhaps indicated by the fact that a result similar to that of the present 
case has been reached by statute in some states. Thus, under legislation 
requiring abstracters of title to post a bond for the payment of damages 
caused by inaccuracy to “ any party or parties,” abstracters have been held 
liable to any person relying on the abstract. Merrill v. Fremont Abstract 
Co., 39 Idaho 238, 227 Pac. 34 (1924); Crook v. Chilvers, 99 Neb. 685, 157 
N. W. 617 (1916); cf. IpAHo Comp. Stat. (1919) § 2262; NEB. Comp. 
Stat. (1929) § 76-601. 


Powers — ExecuTION — Lapse: Errect OF DEATH OF ONE OF THE BENE- 
FICIARIES IN LIFETIME OF TESTATOR-DoNoR.— 7’s will bequeathed a fund 
to his wife, W, for life, with a power of appointment at her death to 7’s two 
children, in such proportions as W should see fit, and in default of appoint- 
ment to the two children equally. One of the children predeceased T leav- 
ing surviving issue. W, by will, appointed the entire fund to the surviving 
child, and an originating summons was taken out to determine the rights in 
the property. Held, that the power as to one-half of the fund had lapsed. 
In re Turner, [1932] 1 Ch. 31. 

The court relied on an early case which has been regarded as establishing 
the rule that the power of appointment over a fund lapses pro tanto with 
the death before the testator of one in the position of the instant beneficiary. 
Reade v. Reade, 5 Ves. 744 (1801); see SUGDEN, Powers (8th ed. 1861) 420. 
But cf. 1 CHANCE, Powers (1831) 394, 395. The Reade case has been 
thought to be inconsistent with Boyle v. The Bishop of Peterborough, a case 
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apparently not called to the attention of the court in Reade v. Reade. See 2 
PowELL, Devises (Jarman’s ed. 1827) 374, 375. But see SUGDEN, op. cit. 
supra, at 422. That case held that the death after the testator-donor of one 
in the position of the instant beneficiary did not prevent the exercise of the 
power of appointment in favor of the survivor. Boyle v. The Bishop of 
Peterborough, 1 Ves. 299 (1791); accord: In re Ware, 45 Ch. D. 269 
(1890); Herrick v. Fowler, 108 Tenn. 410, 67 S. W. 861 (1902). In follow- 
ing the Reade case despite the possible inconsistency, the instant court was 
influenced by the desirability of a settled rule. Recent text writers, however, 
have advanced the theory that the lapse in the Reade case resulted from the 
assumption that the doctrine of illusory appointments required a substantial 
part of the power to be exercised in favor of each beneficiary, and that the 
statutory abolition of the doctrine removed the force of the decision. See 
FARWELL, Powers (3d ed. 1916) 187; 23 Hatspury, LAws or ENGLAND 
(1912) 24, n.(k); 3 JARMAN, Wits (7th ed. 1930) 1779. But cf. Boyle v. 
The Bishop of Peterborough, supra. Perhaps a more forceful authority 
against the present decision is found in the Wills Act of 1837, which provided 
that gifts to issue of the testator, who die in his lifetime leaving issue surviving 
him, shall not lapse “ but shall take effect as if the death of such person had 
happened immediately after the death of the testator... .” 7 Wit. IV&I 
Vict., c. 26; cf. Mass. Gen. Laws (1920) c. 191, § 22; N. Y. DECEDENT 
Estate LAw (1908) § 29, as amended by Laws 1912, c. 384; Pa. Stat. ANN. 
(Purdon, 1930) tit. 20, § 251. The effect of this statute here would be to 
create the situation of Boyle v. The Bishop of Peterborough and therefore 
to require a holding that the power could be totally exercised in favor of the 
surviving child. The fact that this application of the statute would not enable 
the issue of the deceased legatee in this case to share in the fund would 
seem immaterial. Re Mason’s Will, 34 Beav. 494 (1865) (gift passes under 
residuary clause of the deceased legatee’s will) ; Jn re Pearson, [1920] 1 Ch. 
247 (property passes to trustee in bankruptcy of deceased legatee). A search 
of the digests has revealed no American cases on the instant question. 


TRIAL — VERDICTS — EFFECT OF VERDICT IN FAVOR OF SERVANT AND 
AGAINST MASTER IN ACTION BASED ON FORMER’S WroNG. — The plaintiff was 
injured by acts of the defendant Cohen, an employee of the city of New York. 
He sued both Cohen and the city, alleging that the injuries were caused while 
the employee was acting in the scope of his employment. The jury returned a 
verdict in favor of the individual defendant and against the municipality. 
From an order granting the plaintiff’s motion to set aside the verdict in 
Cohen’s favor, the latter appealed, and the city appealed from a judgment 
entered on the verdict against it. Held, that since the action against the city 
was based on the alleged wrong of the employee, the verdict was inconsistent 
and insupportable. Order setting aside the verdict in favor of the individual 
defendant affirmed, judgment against the city reversed, and new trial ordered. 
Agoado v. Cohen, 234 App. Div. 37, 254 N. Y. Supp, 134 (1931). 

Some courts have held that where the servant’s alleged wrong is the basis 
of a joint action against him and his master, a verdict in favor of the servant 
exonerates the master despite an adverse verdict as to him. Portland Gold 
Mining Co. v. Stratton’s Independence, 158 Fed. 63 (C. C. A. 8th, 1907); 
Hobbs v. Illinois Cent. R. R., 171 Iowa 624, 152 N. W. 40 (1915); see Note 
L. R. A. 1917E 1029; New Orleans & N. E. Ry. v. Jopes, 142 U.S. 18, 27 
(1891). Such a procedure assumes the correctness of the finding in favor of 
the servant. But while this verdict absolves the employer whose liability is 
rested solely upon the doctrine of respondeat superior, the verdict against the 
master obviously involves a finding of a wrong by the servant. Therefore, the 
action of the present court in granting a new trial as to both defendants seems 
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to be the most logical solution of the problem presented by inconsistent ver- 
dicts. Cf. Walker v. St. Louis-San Francisco Ry., 214 Ala. 492, 108 So. 388 
(1926); Southern Ry. v. Harbin, 135 Ga. 122, 68 S. E. 1103 (1910); Pangburn 
v. Buick Motor Co., 211 N. Y. 228, 105 N. E. 423 (1914). But in a recent 
New York criminal case it was declared that, “ Illogical as it may seem under 
the proof in a given case, the jury has power to ignore these incidents. . . .” 
See People v. Haupt, 247 N. Y. 369, 371, 160 N. E. 643 (1928). And more 
recently the Supreme Court has affirmed a sentence based upon an incon- 
sistent verdict. Dunn v. United States, 284 U. S. 390 (1932), (1932) 45 
Harv. L. Rev. 931. Such verdicts in criminal cases are likely to be the re- 
sult of an attempt by the jury to limit the possible punishment; similarly in 
the present situation the exoneration of the servant may represent merely an 
effort by the jury to distribute the loss. Cf. Ramer v. Hughes, 131 S. C. 
490, 127 S. E. 565 (1925); Maddock v. McNiven, 139 Wash. 412, 247 Pac. 
467 (1926). And where, as in the present case, the evidence seems sufficient 
to support the finding against the employer, occasional cases have adopted 
a practical view in refusing to disturb a judgment on the verdict. Strickfaden 
v. Greencreek Highway District, 42 Idaho 738, 248 Pac. 456 (1926); Weil v. 
Hagan, 166 Ky. 750, 179 S. W. 835 (1915); cf. Pankratz Lumber Co. v. 
. United States, 50 F.(2d) 174 (C. C. A. oth, 1931). 


UnrFair COMPETITION — REMEDIES FOR Passinc OrF DEFENDANT’s Goops 
THROUGH PLAINTIFF’S ExcLusiIveE DEALERS. — The plaintiff, a manufacturer 
of ice cream, sold to dealers who were under contract to sell its product ex- 
clusively. It displayed advertising matter prominently in the dealers’ stores 
and loaned them cabinets for the storage of its product. The defendant, an- 
other manufacturer of ice cream, produced an inferior product at a lower 
price and sold it to some of the plaintiff’s dealers. The defendant was ap- 
parently aware of the dealers’ contracts with the plaintiff. It used the 
plaintiff’s delivery cans and storage cabinets, and knew that the dealers sold 
its product as that of the plaintiff. The latter practice allegedly damaged the 
plaintiff’s reputation. The defendant carefully refrained from advertising in 
the stores of these dealers. Charging unfair competition, the plaintiff se- 
cured an injunction which restrained the defendant from using the plaintiff’s 
equipment, from employing “ illegal means or unfair methods ”’ in selling its 
ice cream to persons having contracts with the plaintiff, and from underselling 
the plaintiff so as to cause such persons to violate their exclusive sales agree- 
ments. The defendant appealed. Held, that the injunction could be sus- 
tained only in so far as it restrained the defendant’s use of the plaintiff’s 
equipment. Decree affirmed in part and reversed in part. Philadelphia Dairy 
Products, Inc. v. Quaker City Ice Cream Co., U. S. Daily, Feb. 9, 1932, at 
2782 (Pa. 1932). 

The doctrine of Lumley v. Gye as applied by some cases, might have sup- 
ported the injunction against inducing breach of the exclusive sales agree- 
ments. Cf. Westinghouse Elec. & Mfg. Co. v. Diamond State Fibre Co., 
268 Fed. 121 (D. Del. 1920); Shevers Ice Cream Co. v. Polar Products Co., 
194 N. Y. Supp. 44 (Sup. Ct. 1921); see Carpenter, /nterference With Con- 
tract Relations (1928) 41 Harv. L. Rev. 728, 747, 755. The court, however, 
regarded such protection of the contracts as an “ unwise and impracticable 
restriction on freedom of trade and competition.” Contracts to deal solely 
in the goods of one person have been said to be “ almost universally valid.” 
See 3 WILLISTON, ConTRACTS (1920) § 1645. But their tendency to restrain 
trade perhaps justifies a refusal to apply the additional sanction of an injunc- 
tion against inducing breach of contract. Cf. Sperry & Hutchinson Co. 2. 
Pommer, 199 Fed. 309 (N. D. N. Y. 1912). And the court may also have been 
influenced by the fact that the plaintiff could secure injunctive relief against 
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the offending retailers. Cf. Coca-Cola Co. v. Boas, 27 F.(2d) 756 (D. Idaho 
1928); Hendler Creamery Co. v. Lillich, 152 Md. 190, 136 Atl. 631 (1927); 
see PEARCE, PassInG OrF (1928) 122; Note (1914) 52 L. R. A. (N.S.) 899. 
Moreover, the relief in the present case may be more effective than is ap- 
parent. Cf. Notes (1929) 60 A. L. R. 285; L. R. A. 1915F, 945. It is not 
unlikely that the defendants’ business with the dealers will be seriously ham- 
pered by the injunction against using the plaintiff's equipment, especially the 
storage cabinets. However, the simulation of the plaintiff's product could 
have been more effectively prevented by requiring, in addition, that the de- 
fendant adopt a distinguishing wrapper for ice cream sold by the carton or 
by the brick. Cf. Warner & Co. v. Lilly & Co., 265 U. S. 526 (1924). The 
defendant probably could not have been compelled to distinguish its ice cream 
by making it different in functional characteristics such as color, flavor or 
shape. Shredded Wheat Co. v. Humphrey Cornell Co., 250 Fed. 960 
(C. C. A. 2d, 1918); see Nims, UNFAIR COMPETITION AND TRADEMARKS 
(3d ed. 1929) 374-78. But cf. Coca-Cola Co. v. Gay-Ola Co., 200 Fed. 
720 (C. C. A. 6th, 1912). Therefore that portion of the product which was 
sold to consumers in bulk presents a more difficult, but not insoluble, problem 
of differentiation. Cf. injunction granted in Coca-Cola Co. v. Gay-Ola Co., 
supra, at 725; cf. also Coca-Cola Co. v. Gay-Ola Co., 211 Fed. 942 (C. C. A. 
6th, 1914); Shredded Wheat Co. v. Humphrey Cornell Co., supra. That the 
ice cream was passed off through dealers does not preclude such additional 
relief. Barton v. Rex-Oil Co., 2 F.(2d) 402 (C. C. A. 3d, 1924); see 
HopKINS, TRADE-MARKS, TRADE-NAMES AND UNFAIR COMPETITION (4th ed. 
1924) 52. And conceivably the defendant might have been required to post, 
in the stores of the dealers, some notice that its product was being sold there. 
That the defendant’s deception of the plaintiff’s consumers was achieved 
through the failure to advertise rather than through more usual methods of 
deception is a persuasive reason for granting relief since the defendant thus 
took advantage of the plaintiff’s advertising efforts and expenditures. See 
Garrett & Co. v. A. Schmidt Jr. & Bros. Wine Co., 256 Fed. 943, 948 (N. D. 
Ohio 1919); Allen Mfg. Co. v. Smith, 224 App. Div. 187, 189-90, 229 N. Y. 
Supp. 692, 696 (1928); cf. MEMORANDUM ON UNFAIR ComPETITION (Fed. 
Trade Comm. 1916) 77. But cf. Westminster Laundry Co. v. Hesse Envelope 
Co., 174 Mo. App. 238, 156 S. W. 767 (1913), (1913) 27 Harv. L. REV. 99. 
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THE INTERSTATE COMMERCE Commission. By I. L. Sharfman. Vols. I, II. 
New York: The Commonwealth Fund. 1931. Pp. xvi, 317; xiv, 533. 
$3.50, $4.50. 


Professor Sharfman’s work, of which the first two volumes have just 
appeared, fills a real need. The dearth of works of real quality dealing with 
the Interstate Commerce Commission has been the more remarkable since, 
particularly in recent years, there has been no lack of appreciation of the 
enormous importance of the Commission’s tasks. Certainly the scope of its 
powers and the magnitude of its responsibilities have never been realized 
more keenly than at present. The condition of the railroads has made the 
extent of governmental control over them peculiarly evident and the necessity 
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for the exercise of the “fostering guardianship”! of the Commission 
especially urgent. No one who reads the reports in the recent Fifteen Per 
Cent. Case? can fail to realize the extent of the Commission’s power to 
affect, for good or for ill, the fortunes of literally every man and woman in 
the United States. 

The nature of Professor Sharfman’s work has necessarily been conditioned 
by the fact that his study forms one of the series of investigations in the field 
of administrative law and procedure sponsored by the Legal Research Com- 
mittee of the Commonwealth Fund.* The undertaking has been “ primarily 
a study of the Interstate Commerce Commission, and only secondarily a gen- 
eral inquiry into the field of administrative law,” * but stress is laid upon the 
processes of the Commission as an administrative organ rather than upon the 
body of principles which have been developed. The objective has been “ to 
determine the character of the functioning tribunal, rather than the status 
of the law which it applies.” 5 

The author is peculiarly well equipped for the task. He has been trained 
both as a lawyer and as an economist, and in the latter field he has been con- 
cerned especially with the subject of transportation. The present study is the 
result of more than five years’ research, as we learn in the Foreword by the 
Legal Research Committee.* But there is no need for external evidence either 
as to the author’s qualifications or as to the depth of his research. They are 
abundantly vouched for by every page of his book. 

A student who sets himself the task of preparing a monograph on the 
Interstate Commerce Commission must have much the same feelings as one 
planning an attack on a mountain hitherto unconquered. The vastness of the 
material is only one difficulty. Even more serious is the question of selecting a 
road of approach. In the present case the study might have been made purely 
along historical lines. Another method might have been to limit the study 
of the legislative evolution to a brief summary and then to take up the main 
branches of the Commission’s activities — control of rates, control of other 
“ practices,” the prescription of through routes and the fixing of divisions, 
safety, accounts, valuation, construction and abandonment, consolidation, 
and security issues, discussing the necessary historical material in connection 
with each subject. Professor Sharfman’s method has been a combination 
of the two. His first volume is devoted to tracing the evolution of the Inter- 
state Commerce Act and allied statutes, the second, to The Scope of the Com- 
mission’s Jurisdiction; and only in the third and fourth volumes are we to 
come to The Character of the Commission’s Activities and The Commission’s 
Organization and Procedure. The chief disadvantages of this method are that 
it tends to give both the first two volumes the character of a mere introduc- 
- tion, and that it necessarily leads to a good deal of repetition.’ 





1 Taft, C. J., in Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 478 
(1924). 

2 Ex parte 103, 178 I. C. C. 539, 179 I. C. C. 215 (1931). 

8 Two other volumes in the series have already appeared: FrEUND, ADMINISTRA- 
TIVE POWERS OVER PERSONS AND PROPERTY (1928) ; HENDERSON, THE FEDERAL TRADE 
CoMMISSION (1924). 

4 Vol. I, at vii. 5 Id., at viii. 

6 Id., at v. 

7 Take, for example, the Shreveport case. Houston, East & West Texas Ry. 
v. United States, 234 U.S. 342 (1914). Aside from mere casual references, this case 
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These considerations apart, one can have only praise for Professor Sharf- 
man’s initial volume. The steady growth in the Commission’s powers from 
an impotent tribunal in 1906 to “ the most powerful body in the world, ad- 
ministrative or otherwise ” ® twenty-five years later, is told with a splendid 
sense of proportion and a ripe scholarship. Emphasis is properly laid upon 
the réle which the Commission itself has played in influencing the legislative 
structure. To be sure, the result is not a complete and balanced history of 
the development of railroad legislation. The reaction of the carriers to the 
Commission’s proposals, the political factors involved, the progress of the 
legislation through Congress, are either omitted altogether or left in the back- 
ground. But such matters fall outside the scope of the study. 

The second volume deals with three unrelated topics—the types of 
utilities subject to the Commission’s regulation, the Commission’s powers over 
intrastate commerce, and the Commission’s relations with other branches of 
the government. The treatment of the first is excellent. With great pene- 
tration and learning Professor Sharfman examines the process of the extension 
of the Commission’s authority over each type of utility and appraises the 
manner in which this authority has been employed. He suggests that ulti- 
mately the Commission will be given control of all transportation agencies in 
interstate and foreign commerce, but that it may be shorn of its powers, 
hitherto seldom exercised, over communication agencies. There is evidence 
that this evolution will not be long delayed.® 

The discussion of the Commission’s power over intrastate commerce is 
introduced by a twenty-page prelude on Constitutional Doctrines. In a work 
that does not profess to be a legal treatise, this might better have been 
greatly condensed, if not, indeed, wholly eliminated. The space thus saved 
could have been applied advantageously to the thorny subject of the Com- 
mission’s power over international rates; 1° so far as the reviewer can find, 





is discussed at length at pp. 84-86, Vol. I in connection with the defects in the 
legislative structure prior to the war, at pp. 223-25, id. in connection with the 
addition of paragraphs (3) and (4) to §13 of the Interstate Commerce Act in 
1920, at pp. 233-39, Vol. II in connection with the extent of the Commission’s power 
over intrastate rates prior to 1920, and at pp. 273-78, id. in connection with a dis- 
cussion as to the manner in which the power was exercised. The amount of repeti- 
tion becomes really irritating in Volume II, where a summary and conclusion are 
appended to each chapter. 

8 Vol. I, at 12, quoting Robert V. Fletcher in THe GrowtH oF AMERICAN Ap- 
MINISTRATIVE LAW (1923) 43. 

9 The Commission’s report in Ex parte 103, 178 I. C. C. 539, 582-583 (1931), 
and the Commission’s Annual Report for 1931, 92-99, 101-07, called attention to the 
difficulties arising from the unregulated water carrier, the bus, and the truck. Ex- 
tension of the Commission’s power over motor vehicles in interstate commerce was 
recently recommended by the Commission’s examiner in Docket No. 23400. See 
U.S. Daily, Jan. 6, 1932, at 2499. Bills making applicable to water carriers many of 
the provisions of the Interstate Commerce Act, particularly those requiring adher- 
ence to the filed tariff and the minimum rate power, are now before Congress, and 
such legislation may well be an intermediate step to the transfer of power over these 
carriers from the Shipping Board to the Commission. On the other hand, the 
transfer of power over telephones and telegraphs to a new Commission on Com- 
munications, which was also to take over the duties of the present Radio Commis- 
sion, was proposed in the Couzens Bill, which was pending at the last session of 
Congress. S. 3869. 

10 See News Syndicate Co. v. New York Cent. R. R., 275 U. S. 179 (1927); 
Lewis-Simas-Jones Co. v. Southern Pac. Co., 283 U.S. 654 (1931). 
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this topic is not dealt with in the present volumes. However, once Professor 
Sharfman grapples with his subject, the treatment is on his usual high plane. 
Due to the Supreme Court’s decisions in the Wisconsin and New York pas- 
senger fares cases14 and the Commission proceedings decided at the same 
time, the belief that the power of the states over intrastate rates had com- 
pletely passed has doubtless become rather general. Professor Sharfman’s 
study of the caution with which the Commission has exercised its powers to 
increase intrastate rates is thus of special interest.?* 

There is less that is new in the treatment of judicial review. The author is 
critical of the merits of the doctrine forbidding review of “ negative orders ” 1% 
but he seems to experience no trouble in understanding its scope. Yet to 
many it is not apparent why, although a denial of an application for a con- 
tinuance of common control of rail and water lines is a negative order 
beyond the power of the courts to review,'* a denial of an application for 
relief from the long-and-short-haul clause is affirmative and may be en- 
joined.t®> Nor will all students find it easy to reconcile a decision that the 
enforcement of a condition incorporated in an order approving a reorganiza- 
tion may be enjoined on the ground that the condition goes beyond the 
Commission’s powers,’® with a later decision that a condition in an order 
approving a lease may not be attacked on the ground that the condition is 
contrary to another section of the Interstate Commerce Act.17 Even prior 
to the extension of the Commission’s powers into the domains of construc- 
tion, consolidation, and finance, the difficulties created by the “ negative 
order ” doctrine were large. Since such extension, the doctrine has become 





11 Wisconsin R. R. Comm. v. Chicago, B. & Q. R. R., 257 U.S. 563 (1922) ; New 
York v. United States, 257 U. S. 591 (1922). 

12 Vol. II, at 301-07. The Commission will doubtless proceed with even greater 
care as a result of the decision in Florida v. United States, 282 U. S. 194 (1931), 
which evidently was handed down after Professor Sharfman’s volume had gone to 
press. The Supreme Court there set aside an order raising all intrastate lumber 
rates, where the evidence of competition with interstate traffic related only to a 
part of the state and there was no sufficient evidence that the intrastate rates did 
not yield their fair proportion of the carrier’s revenues or that increasing them 
would add to such revenues. Chief Justice Hughes said, at 212: “‘ The Commission 
has no general authority to regulate intrastate rates and the mere existence of a dis- 
parity between particular rates on intrastate and interstate traffic does not\warrant 
the Commission in prescribing intrastate rates.” 

13 It was first expounded in Procter & Gamble Co. v. United States, 225 U. S. 
282 (1912). 

14 Lehigh Valley R. R. v. United States, 243 U. S. 412 (1917), cited in Vol. II, 
at 410. 

15 Intermountain Rate Cases, 234 U. S. 476 (1914), cited in Vol. II, at 410-12. 
It was said that “while the refusal to grant it [the application] may be in one 
sense negative, in another and broader view it is affirmative since it refuses that 
which the statute in affirmative terms declares shall be granted if only the condi- 
tions which the statute provides are found to exist.” 234 U.S. at 490. The language 
is Chief Justice White’s. 

16 United States v. Chicago, Milwaukee, St. Paul & Pac. R. R., 282 U. S. 311 
(1931), with a powerful dissent written by Mr. Justice Stone, and concurred in by 
Mr. Justice Holmes and Mr. Justice Brandeis. This decision evidently did not be- 
come available in time for inclusion in Professor Sharfman’s volume. It is strange, 
however, that no reference is made to the decision of the lower court in this obvi- 
ously important case. 33 F.(2d) 582 (N. D. Ill. 1929). 

17 Atlantic Coast Line R. R. v. United States, 284 U. S. 288 (1932). It may 
be significant that the opinion was written by Mr. Justice Brandeis, who dissented 
in the Milwaukee case, supra note 16. 
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far more difficult of application and its wisdom even more questionable. The 
subject calls for reéxamination and, very likely, for legislation. 

Professor Sharfman concludes his second volume with two stimulating sec- 
tions on the relations of the Commission to the executive and to Congress. 
One notes that here, almost for the first time, one or two of the Commissioners 
emerge from the collectivity to which they are so generally consigned. It is 
to be hoped that in his remaining volumes Professor Sharfman will find it 
possible to discuss the part played in the Commission’s activities by certain 
of the dominating figures who have been included from time to time in its 
membership. The personalities of the great Commissioners have left their 
imprint on the work of the Commission just as those of the great judges 
have left their mark upon the law. 

Considered appraisal of Professor Sharfman’s work must necessarily be 
postponed until the publication of his third and fourth volumes, but the 
introductory volumes furnish assurance that the study as a whole will be 
competently performed. 

HENRY J. FRIENDLY. 

New York City. 





CASES AND OTHER AUTHORITIES ON FEDERAL JURISDICTION AND PROCEDURE. 
By Felix Frankfurter and Wilber G. Katz. Chicago: Callaghan & Co. 
1931. Pp. xix, 769. $6.00. 


The review of a casebook presents special difficulties. The Emersonian 
canon that a review should be an “ independent enquiry” upon the same 
subject as the book under review, “ but with a central idea of its own,” + must, 
it is felt, yield to a different one, the formulation of which seems still un- 
accomplished. Moreover, the process of empathy, so indispensable to just 
criticism, is one which a practicing attorney finds it hard to carry out vis-d-vis 
a teacher of the law. 

The foregoing considerations lead to a deference approaching timidity on 
the part of the reviewer, and to a feeling that while he would have included 
material omitted from the volume, and vice versa, there are doubtless 
reasons which, though unperceived by him, amply justify the editor’s choice. 

In an arresting introduction, the editors proclaim their zeal to avoid an 
“overemphasis upon the immediately practical,” and to give the student a 
realization of the fact that “ Federal jurisdiction is . . . an important part 
of the public law of the United States.” 2 These are commendable principles, 
and their efficacy toward a just solution of problems of inclusion and exclusion 
is indeed remarkable. Yet a casebook on jurisdiction and procedure is first 
and foremost a sort of navigator’s chart to insure safe passage along the 
meandering and not always placid waters of adjective law. Substantive law 
may be the land on which the lighthouses are built, but too frequent diver- 
sion of the attention to the scenery is not conducive to safe navigation. For 
this reason the references to freedom of speech,’ to an anonymous attack on 
Lord Hewart of Bury,* and to the protracted attempts to secure for the 





1 Van Wyck Brooks, EMERSON AND OTHERS (1927) 139. 

2 Pp. v, vi. 

® P. S23, 

* P.9. Anyone interested in pursuing the matter of the performance of extra- 
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federal courts the power to render declaratory judgments,® seem, perhaps, 
uncalled for.* But, relevance apart, the notes do give an attorney, whether 
embryo or full-fledged, a wealth of interesting information which his inde- 
pendent researches would in all probability never unearth. In illustration 
of this may be cited the Earl of Birkenhead’s remarks on our Constitution,’ 
Professor Gray’s account of the personal attributes of Mr. Justice Story,® 
the unofficial utterances of certain attorneys general on the anti-trust laws,’ 
and a Committee Report of the year 1831 — interesting because of its lofty, 
dignified, and Gibbonesque style.t° And it is certainly true that as far as 
stimulating students is concerned a casebook which overflows its subject is 
preferable to one which, through too narrow adherence to its subject, leaves 
the student without comprehension of the larger import of the cases studied, 
or without a clear perception of their relation to other branches of the iaw. 

The editors exhibit a veiled hostility toward devices for extending federal 
jurisdiction at the expense of the jurisdiction of the state courts, but the 
fundamental reasons underlying the preference of suitors for the federal 
courts are left unexpressed. They are, inter alia, the greater capacity of an 
appointive, as opposed to an elective, judiciary to inspire confidence and 
render judgment according to law; the greater freedom of federal judges to 
prevent, through comments on the weight of the evidence, miscarriages of 
justice through the jury’s indulgence in vagarious conduct; and the power 
and practice of the federal courts to notice judicially the laws of other states 
than that in which the court is sitting. This last consideration is of growing 
importance as our developing industries tend more and more to ignore state 
lines. The defeat of the hostile attempts made in 1928 to curtail federal 
jurisdiction based on diversity of citizenship was largely accomplished thi: .. 
emphasis on the factors enumerated, as well as through the realization of 
what chaos and loss to investors would have attended the insolvency of the 
Chicago, Milwaukee & St. Paul Railroad, to take a then prominent example, 
had its affairs been administered by several independent, uncoérdinated state 
courts. 

While there are certain cases whose absence causes surprise,’ the volume 





judicial functions by judges will find entertainment in Bowen-Rowlands, The Misuse 
of the Judiciary (1924) 241 Quart. REv. 368. 

5 Pp. 1-125, passim —a disproportionately large part of the book. 

6 We venture to extend this criticism to the notes on pages 53 and 594. But it 
may well be said that these parerga serve to reveal the senior editor’s personality, 
like the moralizing interruptions of Captain Ahab in Melville’s Moby Dick. 

v FP, 32. 

i ee > 

9 P. 102. 

10 P, 608. 

11 This appears in a number of the notes to c. IV, § 2, and in certain authori- 
ties therein set forth. See also p. 673, where the editors omit the majority opinion 
in Railroad Comm. of Calif. v. Los Angeles Ry. Corp., 280 U. S. 145 (1929), and 
print a dissenting opinion. A via media for reform is suggested in President 
Hoover’s Message of Feb. 29, 1932, U. S. Daily, March 1, 1932, at 2939. 

12 Such, for example, as Waterman v. Canal-Louisiana Bank & Trust Co., 215 
U. S. 33 (1909), upholding jurisdiction of a suit between rival claimants to certain 
assets of a decedent, and pointing out the procedure for securing recognition of the 
federal court’s decree in the court administering the estate; Mechanical Appliance 
Co. v. Castleman, 215 U. S. 437 (1910), holding that the adequacy of service of 
process on a non-resident must, even in a removed case on the law side of the court, 
be judged by criteria evolved by the federal courts, rules of decision in the state 
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safely avoids being “a wilderness of single instances,” and on the whole is 
surpassingly well done.'* There are occasional instances where a paragraph 
or two might, without loss, have been omitted from a statement of facts or 
from an opinion, but whatever appearance of haste in compilation these give 
is overcome by the breadth of reading, maturity of thought, and imaginative 
use of material which are manifest in the notes. 
PaxTon BLAIR. 
New York City. 





ILL STARRED PROHIBITION CAsES: A Stupy IN JupIcIAL PATHOLOGY. By 
Forrest R. Black. Boston: Richard G. Badger. 1931. Pp. 162. $2.00. 


Instead of making the usual frontal attack on prohibition, Mr. Black has di- 
rected an effective bombardment at some of its outlying forts. The first chap- 
ter is a critique of Carroll v. United States,' which held that an officer without 
a warrant could stop and search an automobile if he had reasonable and 
probable cause for believing that it was illegally transporting liquor. The 
author supplies strong arguments for his position that Congress had shown 
no intention to allow such search and seizure without a warrant. He also 
points out that the probable cause for believing that the automobile in this 
case contained liquor consisted chiefly in the fact that it was running one 
hundred thirty-six miles from the Canadian boundary. The decision places 
the nocturnal motorist in a dangerous predicament. Ordered by strangers 
to stop, he runs the risk of being shot by prohibition officers if he goes on, and 
ef > ‘ing shot by bandits if he halts. 

.. the next chapter Mr. Black discusses Lambert v. Yellowley.2 Congress 
was held to have the power to limit the amount of spirituous liquor which 
could be prescribed by a physician to a pint in ten days, although the plain- 
tiff, Dr. Lambert, advanced his professional opinion that a larger amount of 
liquor might be medicinally necessary. Inasmuch as the Eighteenth Amend- 
ment applies only to intoxicating liquor used for beverage purposes, the 
author thinks that medicinal uses are entirely outside Congressional regula- 
tion. A similar argument denies the power to regulate industrial alcohol. 
To the decisions upholding this power, Mr. Black objects that “ Congress and 
the Supreme Court in their endeavor to make prohibition effective, may 
cripple the industrial and defensive power of the nation.” * It seems to me 
that Congress exists to make just such choices. More generally, the author 
objects to the view that the police power of the Federal Government under 
the Eighteenth Amendment is as broad as the police power of the states over 
intoxicating liquor. He argues that the state police power is not limited by 
the Federal Bill of Rights, so that it is equally unlimited by the Fifth Amend- 





courts being irrelevant; Munter v. Weil Corset Co., Inc., 261 U. S. 276 (1923), 
applying federal criteria alone to the mode of bringing a motion to dismiss a 
removed cause for want of jurisdiction, though the action was at law. These two 
interpretations of the Conformity Act are of considerable importance. 

13 The praise bestowed upon the volume by Judge Patterson in (1932) 41 
Yate L. J. 649 is significant. 


1 267 U. S. 132 (1925). 
2 272 U. S. 581 (1926). 
3 P. 79. 
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ment if it is now transferred to the Federal Government. Here Mr. Black 
goes too far. Governmental powers are not handed over in the original 
package in any such mechanical way. And the states are at least subject to 
the due process clause in the Fourteenth Amendment; the similar clause in 
the Fifth Amendment would naturally apply to the federal regulation of liquor. 

Chapter III deals with Olmstead v. United States,* the wire-tapping case. 
Chapter IV, on the doctrine of vicarious liability, discusses several forfeiture 
cases, chiefly under state statutes. It shows the harshness and confusion of 
the legislation, some of which protects the innocent mortgagee of an auto- 
mobile but not the innocent owner, while other statutes make just the opposite 
distinction. The expansion of criminal equity under prohibition is discussed 
in the next chapter, but the treatment of this important problem is less com- 
plete than that of search and seizure.° More information on padlock injunc- 
tions would be desirable. Enough is said, however, to indicate the absurd 
lengths to which some prohibition legislation has gone, especially the Iowa 
statute allowing an ambulatory bootlegger to be enjoined as a public nuisance. 

The remaining chapters deal with the meaning of “ concurrent ”; the right 
of “castle”; the next step which the dry forces may take in prohibition 
enforcement; and nullification. Under this last topic Mr. Black proposes that 
federal and state enforcement acts should be repealed, that the liquor traffic 
should be taxed by Congress and the states, and that each state should regu- 
late the traffic as it thinks best. He considers that such taxation and regula- 
tion would not conflict with the Eighteenth Amendment. Whatever the con- 
stitutional validity of this proposal may be, its practical results are likely to 
be very unsatisfactory. It will be an unedifying spectacle when federal and 
state officials systematically collect taxes from a business which the Constitu- 
tion expressly prohibits. It is hard to consider a business desirable if none 
of the contracts which it involves will be enforceable in the courts. Further- 
more, many persons believe that if liquor is to be sold at all it should be sold 
under a state dispensary system; it is doubtful, however, whether Mr. Black’s 
arguments for constitutionality would apply to legislation establishing such a 
system. To the reviewer, the repeal or revision of the Eighteenth Amend- 
ment in the manner recommended by the majority of the Wickersham Com- 
mission seems the best way of solving the liquor problem. 

Although frankly a tract against prohibition, the book contains much to 
interest students of constitutional law. The discussion of the cases is dis- 
criminating, even if over ingenious at times, and a considerable amount of the 
material is not easily accessible elsewhere. 

Mr. Black’s condemnation of the various by-products of prohibition is 
amply justified. The wire-tapping case is the most dangerous of these be- 
cause it gives the Federal Government a free hand to violate state laws in any 
kind of criminal investigation. Perhaps the evil effects of the other ill- 
starred cases can be limited to nationwide prohibition enforcement, and will 
tend to disappear with the Eighteenth Amendment. My own opinion of most 
of these decisions differs slightly from the author’s. He attacks® “the 
earnest desire of the Supreme Court to aid the Government generally in its 
attempt to carry out a ‘noble experiment.’” Yet was not this the correct 


— 





4 277 U.S. 438 (1928). 
5 See Caldwell, Injunctions against Crime (1931) 26 Int. L. REv. 259. 
6 P. 84. 
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judicial attitude? After all, whether the justices liked the Eighteenth Amend- 
ment or not, it was a part of the Constitution which they were interpreting. 
They could not treat a vital change in our governmental system as if it were 
the hasty act of a wildcat state legislature. Instead, they made the new ex- 
pression of the national will mean something real by giving it as broad a scope 
as other federal powers. In so doing, some of them could hardly have been 
carrying out their own preferences. The majority in most of the Supreme 
Court cases to which Mr. Black objects included Mr. Justice Holmes, who 
has not concealed his genial scepticism about prohibition,’ and Mr. Justice 
Brandeis, who can not be charged with want of devotion to individual liberty. 
These men probably thought that the wise course for the Court was not to 
hamper prohibition but to give it almost every chance for effective operation 
which the government officials wished. Then if the Eighteenth Amendment 
failed, it would fail because of its inherent defects and not because of judi- 
cial hamstringing. 

The case against the Eighteenth Amendment seems to me much stronger 
if the aspects condemned by Mr. Black are regarded as essential elements of 
nationwide prohibition enforcement and not as accidental consequences which 
ought to have been judicially prevented. If you have this kind of law, you 
are going to get these methods of making people obey it. Just as espionage 
is a necessary accompaniment of the Espionage Act, so a large amount of 
searching and seizing is indispensable to thoroughgoing sumptuary legislation. 
For example, if a combination of Puritans and financially embarrassed corset 
manufacturers had succeeded in making the recent abandonment of that 
feminine garment a crime, this new moral statute would have produced still 
more searching although there would have been nothing to seize. Given the 
rapid mobility of a liquor-laden automobile, search warrants were sure to be 
superfluous. The experience of the last decade has shown that if we keep 
nationwide prohibition we shall continue to have with it summary haltings 
of automobiles at night, regulation of non-intoxicants, wire tapping, invasions 
of the home, and indiscriminate fatal shootings. These are the price we pay 
for prohibition. Like Mr. Black, I believe the price is too high. 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 





THE ORIGIN AND History OF HEBREW Law. By J. M. Powis Smith. Chicago: 
University of Chicago Press. 1931. Pp. ix, 285. $3.00. 


The school of Bible students to which the author belongs and the attitude 
he takes toward other schools are clearly, though somewhat naively, indicated 





7 “T cannot for a moment believe that apart from the Eighteenth Amendment 
special Constitutional principles exist against strong drink. The fathers of the 
Constitution, so far as I know, approved it.” Knickerbocker Ice Co. v. Stewart, 
253 U.S. 149, 169 (1919). “ Wine has been thought good for man from the time of 
the Apostles until recent years.” Tyson v. Banton, 273 U. S. 418, 446 (1927). 
“With effervescing opinions, as with the not yet forgotten champagnes, the 
quickest way to let them get flat is to let them get exposed to the air.” Letter 
quoted in CHAFEE, FREEDOM OF SPEECH (1920) 226. The Virgilian poem, Copa, 
from which Mr. Justice Holmes drew the closing line of his ninetieth birthday 
address, would hardly appeal to an ardent prohibitionist. 
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in his opening paragraph. He divides the world into two groups. On the one 
hand are “those in the Catholic and Lutheran churches, and in the more 
reactionary portions of the Protestant and Anglican groups, as well as . . 
members of the orthodox Jewish synagogues,” who are supposed to believe 
that Moses wrote the laws in the Pentateuch. On the other are “modern 
scholars ” including himself who, to use a famous pun, consider the Mosaic 
Bible a biblical mosaic. This review is not a place, nor is this book a worthy 
occasion, for going into this acrimonious debate.- The influences that have 
shaped the view of the modern scholars go far beyond the confines of legal 
history. 

It is, however, appropriate here to examine the juristic theories of the au- 
thor and his school, which they toss about rather dogmatically and, I fear, 
carelessly. Some of these stand at or near the foundation of the whole doc- 
trine of the “ higher criticism.” One we encounter near the beginning: “ In 
general, it may be said that legislation does not precede the conditions of life 
with which it is intended to deal, but arises out of actually existing conditions 
which it seeks to guide and control.” 2 The trouble about dating codes or 
particular laws from this generalization is that it is not reliable; there are too 
many exceptions. History is full of instances in which a less advanced civili- 
zation copies the laws of a more advanced one. Our own western states copy- 
ing the Field Code rejected in New York were just a shade less grotesque than 
medieval Europe parading classical Roman law.* Curiously enough, our au- 
thor fully believes that the Bible borrows wholesale from the Code of Ham- 
murabi, which antedated Moses by many generations and which in turn was 
stolen from an earlier code.* He does not seem to see how little room the one 
anti-Mosaic theory, the theory of imitation, leaves for the other, that nothing 
could have come from Moses’ hand but laws applicable to the wilderness. 

For a series of lively generalizations on codification we may turn to page 
sixty-eight: “ It should always be borne in mind that codification is the final 
stage in the history of any law. Codes as a rule do not spring into existence 
over night. It is not until individual laws have become so numerous and so 
conflicting that the necessity for an ordered code arises.” The difficulty 
comes in applying these generalizations to every cluster of laws that the 
author chooses to call a “code.” His chapter headings indicate various 
portions of the Bible by the names which his school has adopted for them: 
the Decalogue, the Covenant Code (two forms), the Deuteronomic Code, 
the Holiness Code, and the Priestly Code, to say nothing of an Ideal Code 
in the book of Ezekiel. Placed in juxtaposition with the appendix headings 
—the Code of Hammurabi, the Assyrian Code, and the Hittite Code— 
these clusters of law are presented with the suggestion that they are to all 
intents and purposes the very definite thing called a “ code,” the product 
of the process known as “ codification.” It is curious to see how far Pro- 
fessor Smith allows himself to be led by this implication in spite of his definite 
avowal that the writers of these documents were historians and not legis- 
lators.° It is almost grotesque to pick out from a cluster of laws found 





2B g. 2 P. 3. 

* 8 A great historian has compared the use of Roman institutions by mediaeval 
rulers to the dressing up of the cannibal chief in the collar and cuffs and high hat of 
the unfortunate missionary. 

4 See pp. 17, 23, 35. SP, 'a1. 
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incorporated in an account of revelation, in a homily, or in a prophetic vision, 
details for comparison with the businesslike orders inscribed on a stone for 
the instruction of citizens. And yet our author goes so far as to count the 
laws on a given point in one of his Biblical codes and to compare the number 
with the number of laws on the same point in the Babylonian code in order 
to determine which represents a higher civilization. 

Mr. Smith is wrong in assuming that a code can not be thrown together 
over night. Codes have been so made at the command of:a sovereign out 
of whatever materials happened to be at hand. In fact, they generally bear 
all the earmarks of haste. Even in the modern world the long planning that 
antedated the adoption of the German Civil Code is less typical of the codify- 
ing process than was the drafting of, let us say, the Ohio Municipal Code 
literally over night to meet the exigencies created by an unexpected court 
decision. For this reason it is dangerous to attempt to date a code or de- 
termine its authorship or even its point of view from scraps of internal 
evidence as one might date a poem or a story. 

Our author and his school, however, go much further in assuming the 
existence of a normal evolution of laws on the basis of which codes can be 
dated. They assume, for example, that the more nearly a law comports with 
our modern ideas of morals and justice, the later in point of time that law 
must be. By this token it would become necessary to place old King Cnut, 
who objected to the imposition of liability where there was no fault, many 
years later in history than some of our current American legislatures, which 
are now attempting to treat the automobile owner as King Alfred treated the 
spear owner. Of course if we were to go through the whole body of English 
law and forcibly “date” each paragraph by reference to such a juristic 
theory, throwing out alleged “ later additions ” and other intractable matter ® 
and liberally amending our texts, we might build up a body of learning on 
the basis of which a later writer could develop a simple history of English law 
that would concur exactly with our previous job of dating by internal evi- 
dence, and we should end with the same hypothesis of legal history with 
which we had begun. There is too much of this vicious circle in the present 
volume. The author, one feels occasionally as the book goes on, is not un- 
aware of arguing in a circle; but when his bald avowal comes to the end it 
is quite enough to make one’s head spin: “ If,” he says, “ the foregoing his- 
tory of Hebrew law be at all in line with the actual facts, that history itself 
makes the Mosaic origin of the four codes wholly impossible.” 7 One begins 
to wonder, “ But if.” Ah, here we have it: “ Indeed, if Moses did actually 
dictate all the Hebrew law, there was no history of Hebrew law whatever.” 8 
What a crushing reductio ad absurdum! 

Altogether, as a legal study, this work is disappointing. One suspects that 
the author’s knowledge of ancient legislative processes is as indistinct as his 
knowledge of our own, as when he tells us that the reason why there is as 
yet no national law against child labor is that “ certain states have steadfastly 
tefused to ratify it.”® Nor does he add to the understandability of the old 
laws by quoting them from his own translation in the language of Chicago. 
To call the age-old fringes “tassels ” or the famous red heifer a “ red cow ” 
may be good enough for some purposes, but it may obscure matters just 





6 Cf. pp. 24, 26. 8 P. 179. 
7 P. 180. 9. Pia 
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enough to make the simple student unable to find further references through 
his ordinary index books. There are times when even the mature scholar 
may wonder whether the author is relying on his own new translation or is 
just mistaken as to his facts, as where he denies the right of an ordinary 
priest under one of the “ codes ” to marry a widow.’ “ You must ” is hardly 
an improvement on “thou shalt” in legislative draftsmanship, and “ ne’er 
do well” is probably not even a correct substitution for “glutton” in 
Deuteronomy 21:20.14 

One service must be credited, however, to Professor Smith in this little 
book. It is that he has brought together in small compass the materials of 
the Hebrew law of one period with those of the Hittites, Babylonians, and 
Assyrians in somewhat comparable periods, so as to suggest that the history 
of Hebrew law ought to be studied like that of any other system. But 
despite the diligence that has been expended on the texts by generations of 
theologians and grammarians, the essential juristic task is still ahead of us. 


~NaTHAN ISAACs. 
Harvard Graduate School of Business Administration. 





AMERICAN FAmity Laws. Vol. I. Introductory Survey and Marriage. By 
Chester G. Vernier, assisted by Fred A. Weller. California: Stanford 
University Press. 1931. Pp. xx, 311. $5.00. 


This volume is a Baedeker to the devious statutes of these United States 
upon the subject of marriage. Like the older Baedekers it is in the best 
tradition. Professor Vernier has gathered together the statute law upon the 
subject of marriage in our forty-eight states, the territories of Alaska and 
Hawaii, and the District of Columbia, classified the thousands of provisions 
under numerous illuminating headings, and followed each classification with a 
comprehensive bibliography of periodical literature and annotations upon the 
subject. Each classification is preceded by a concise comment upon the nature 
of the statutory material. In instances where its volume deserves such 
treatment, tabular forms are utilized to show at a glance the dissimilarity or 
similarity of the statute law upon particular topics. Here and there cases con- 
struing various statutory provisions are embodied in the text, but, in the main, 
the case law is neglected. In short, Professor Vernier has produced an up-to- 
date Stimson upon the subject of marriage, far more elaborate and complete 
than Stimson’s American Statute Law and with better technical aids. 

The importance of such a volume is likely to be neglected, but it can hardly 
be overemphasized. It is a commonplace of thought that American statute 
law is sadly neglected by the schools. That neglect carries with it serious 
consequences to the science of law. The practitioner and judge will, of 
course, under the lash of necessity familiarize themselves with portions of 
the statute book of their own jurisdictions. But the meaningful surveys 
of the whole field, that only scholars can produce, are lacking. Statutes thus 
remain isolated rules that fail to possess anything akin to that inner harmony 


——_ 





10 P, 83. 
11 Compare the same Hebrew word with the same parallel in Proverbs 23:20. 
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which is supposed to characterize our welter of decisions. Our resulting con- 
tempt for statutes means, at bottom, that as lawyers, judges, and law-teachers, 
we are ignorant of the directions that law is taking. It allows us to be com- 
placent toward a judicial logic still building with materials that legislation 
has repudiated.t_ Even the knowledge that the materials are outdated may 
be lacking.? And as legislators we make little use of the mine of comparative 
materials that our federal nation has to offer. And this volume is ample 
evidence of the richness of that mine. For all those that law concerns, it 
offers much. To the legislator it reveals inadequacies in his work, and the 
need for overhauling statutes with an eye to the institution as a whole.* But 
the material here set forth will also demand that judges and law teachers 
overhaul their ideas. Common-law institutions, so often basic to their doc- 
trinal. systems, may have been so altered as to require a retouching of their 
systematic principles, if not complete demolition. Conflict of law doctrines 
affecting annulment, if based upon the common-law institution, may require 
reéxamination in the light of the radical changes made by legislation in the 
institution itself. If Brook v. Brook* truly represents a national attitude 
toward the domicil’s power over marriage, to what prohibitions the doctrine 
should be made applicable may, for the moment, be determined only by the 
aid of such a survey as is here made of the prohibitions imposed by states 
upon marriage. Indeed, an appreciative and, for lawyers, humble attitude 
toward the statutory material here amassed should lead to the re-ordering 
and classifying of not a few ideas. And to those possessing both that attitude 
and the aim of more knowledge, this volume and its promised successors are 
indispensable.® 





1 Cf. Panama R. R. v. Rock, 266 U.S. 209 (1924), repudiated by Act of Dec. 29, 
1926, § 7, 44 Stat. 924, 927. 

* The use made by other courts of Roberson v. Rochester Folding Box Co., 
171 N. Y. 538, 64 N. E. 442 (1902), when faced with the problem of determining 
whether there is the right of privacy that that case denied, is illuminating. Of the 
humerous cases citing the Roberson case, only two even refer to the fact that the 
decision was immediately repudiated by the legislature. N. Y. Laws 1903, c. 132; 
Henry v. Cherry & Webb, 30 R. I. 13, 73 Atl. 97 (1909); Vanderbilt v. Mitchell, 
72 N. J. Eq. 910, 67 Atl. 97 (1907). Typical of the neglect of such significant legisla- 
tion is Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S. E. 68 (1905), 
where the couit cites and quotes from periodical literature condemning the decision 
in the Roberson case, but makes no mention of the overruling statute. Compare 
again, the attitude of the Supreme Judicial Court of Massachusetts in Vegelahn v. 
Guntner, 167 Mass. 92, 44 N. E. 1077 (1896), relying for authority upon the English 
decisions of Reg. v. Druitt, 10 Cox C. C. 592 (1867) ; Reg. v. Hibbert, 13 Cox C. C. 
82 (1875), then repudiated by the Criminal Law Amendment Act, 1871, 34 & 35 
Vicr. c. 31, and the Conspiracy and Protection of Property Act, 1875, 38 & 39 VICcT. 
c. 86. 

8 Stupid legislation is to be found in abundance. Compare the California rule 
that the issue of a wife cohabiting with her husband, who is not impotent, is indis- 
putably presumed to be legitimate, thus allowing a mulatto offspring to be the 
legitimate child of white parents (p. 18) ; the Montana statute providing that agree- 
ments to marry can not be specifically enforced (p. 41). 

*9 H. L. 193 (1861). The reconciliation of orthodox common-law doctrine 
with the numerous marriage evasion acts (pp. 209-13) presents difficulties, and 
raises considerable doubts as to what is and should be regarded as the “law” of 
the subject. Compare the scant treatment given to statutes in this field in Goop- 
RICH, ConFLict oF Laws (1927) § 114. 

5 A subsequent volume dealing with divorce and separation is promised, and 
volumes have been hopefully planned dealing with husband and wife, infants, 
lmsane persons, drunkards, and aliens 
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It is hard, considering the years of patient and wearisome toil underlying 
Professor Vernier’s work, to criticize it for not being more ambitious. But 
less digest and more imaginative handling of the materials would have made 
it so much more profitable. The pattern has been set for him by the Legisla- 
tion Notes appearing monthly in the law reviews of Columbia, Harvard, and 
Pennsylvania. With the statute material as a basis, much other material is 
there interwoven in order to complete the picture of the particular institution 
that legislation has developed, together with an attempt to assay its signifi- 
cance. In a sense, this would mean a treatise, but one, distinct from the 
ordinary legal treatise, concerned not so much with doctrine for the sake of 
doctrine, but trying to present an institution, a device, or a modus agendi 
as an instrument of present-day civilized life. Statutes are intrinsically func- 
tional and without such a weighing their significance is so easily lost. Because 
of the want of such a treatment Professor Vernier’s volume, like the old 
Stimson, may lose its deserved effect and prove of real value only to those 
few always alert to the direction that law — legislative as well as decisional — 
is taking. To the mass who merely collect and catalogue cases, it will, at least, 
be another packet to arouse their philatelic instincts. 

J. M. Lanois. 

Harvard Law School 





WARENZEICHEN UND WETTBEWERB IN DEN VEREINIGTEN STAATEN VON AME- 
RIKA. By Walter Derenberg. Berlin: Carl Heymanns Verlag. 1931. 
Pp. xi, 400. RM. 18. 


This book, written by a German scholar, is a treatise on the law of trade- 
marks and unfair competition in the United States. The fact that a foreign 
scholar should embark on a study of this branch of our law is not, in itself, 
particularly noteworthy. The unusual excellence of this book, however, 
warrants giving it special attention. It is not easy for a continental lawyer 
to penetrate the chaotic and, to an outsider, doubtless bewildering labyrinths 
of the common law. It is still more difficult, even if one succeeded in master- 
ing the material, to convey its meanings to others. Mr. Derenberg has suc- 
cessfully discharged both tasks. Moreover, far from imitating American 
textbooks or simply working them over for German consumption, he has de- 
veloped his own scheme of organization and presentation. He criticises our 
textbooks for not presenting in a scientific way, as a rule, the determining 
modern precepts and their evolution but rather merely confining themselves 
to the more or less indiscriminate collection of old and new decisions.! Thus, 
he has shown extraordinary discretion in the selection of illustrative case- 
material, choosing only the most important decisions. His statements of 
facts are accurate and his quotations, relevant and illuminative of the point 
under discussion. 

Mr. Derenberg discusses the modern evolution of our trademark law and 
the role and influence of the courts and of the Federal Trade Commission in 
its development. Where possibie, he calls attention to the differences or 
similarities in German law and through such analogies really brings home 
to the German reader our otherwise perhaps perplexing legal concepts oF 





1 Pp. 2, 33. 
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methods of approach.? He treats fully both the substantive and procedural 
aspects of the law; yet he does not lose himself in details. Consequently, a 
reader lays down the book with the feeling that he has acquired a compre- 
hensive picture of the subject. 

There can be little doubt that were this book translated into English, it 
would at once occupy a place among the best of our standard treatises on 
the law of trademarks and unfair competition. Mr. Derenberg has not con- 
fined himself merely to explaining the law and its evolution as illustrated by 
cases. He has gone a step further and therein lies his most valuable con- 
tribution, certainly from the American point of view. 

He subjects the statutes and the decisions to searching analysis and, where 
the equities involved or the ineffective results warrant it, to relentless criti- 
cism. His observations are keen and his criticism well taken. He points 
out that much of the hesitation in our law is due to the confusion as to 
whether unfair competition is a derivative of trademark law or vice versa.* 
The exposition of different conclusions reached by federal and state courts 
which, in turn, frequently conflict with the conclusions reached by the Patent 
Office, shows clearly one of the most potent causes of uncertainty and un- 
predictability with which every trademark owner must reckon. As a 
warning to foreign registrants, he demonstrates that, in the creation of rights, 
registration is practically useless as against the unchallengeable position of 
the first user, and indicates that the Federal Trademark bill now pending 
before Congress offers no substantial improvement in this respect.® 
Mr. Derenberg is particularly emphatic in his criticism of the 1920 statute, 
which, though creative of no rights whatever in this country, permits the 
registration of otherwise unregistrable and unprotectable marks solely for 
the purpose of making possible their registration in foreign countries. He 
believes that the pending bill, which not only maintains this provision but 
discards even the present requirement of one year’s bona fide use, would 
induce foreign patent offices to regard such registration as merely spurious 
and consequently as giving no title for registration in a foreign country.” 
This opinion might well serve as a warning both to our legislature and to 
American business men desiring effective protection of their interests abroad. 

With the expansion and steady increase of international trade, and the 
growing importance of the goodwill attached to brands, trademark law and 
protection against unfair competition become increasingly matters of inter- 
national concern. Mr. Derenberg’s book is to be welcomed both for present- 
ing our law to the German public and for giving us the benefits to be 
derived from the criticism of a foreign observer. 

FRANCIS DEAK. 

Columbia Law School. 





AMERICAN PuBLIC FINANCE AND TAXATION. By William J. Schultz. New 
York: Prentice-Hall, Inc. 1931. Pp. xxiii, 635. $5.00. 


This work is intended to be both a college textbook and a general hand- 
book. In the main it is much more closely allied to the subjects of economics 





: Ee. pp. 65-66, 299. : a 18, 235. 
PD. 48, 77, 200. - 25. 
* Pp. 34, 103, 186. 7 Pp. 312 et seqg., 320-21. 
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and government than to law as taught in our professional schools. But there 
are two chapters on the constitutional aspects of taxation,’ and elsewhere 
a number of briefer references to constitutional and legislative matters.2 On 
these it is appropriate to offer a lawyer’s comments. 

Turning to the constitutional chapters, we find the author suggesting 
existence of restraints on the taxing power entirely aside from constitutional 
limitations. Vague condemnations of taxes in earlier opinions may lend 
support to this idea, but the modern tendency demands citation of con- 
stitutional chapter and verse, or invocation of some implied constitutional 
prohibition, before holding a tax law invalid. Certainly the cases are legion 
which assert that only constitutional limitations tie legislative hands.‘ It 
seems thoroughly undesirable to implant in the minds of college students 
any such notion of a nebulous super-constitution, especially since every 
illustration the author gives would fall under the ban of some familiar ex- 
plicit clause. The discussion soon turns into a rapid-fire review of federal 
constitutional decisions. Lawyers running through text and footnotes will 
find omissions,® mischaracterizations,® and failures to point out what is going 
on under the surface.? There follows a commentary on state constitutional 
provisions, extremely brief, and unsupported by adequate citations.® It is 
scarcely calculated to furnish much enlightenment. 

At many points throughout the book notes appear summarizing the status 
of tax legislation. These do not cite the statutes and are sometimes inac- 
curate. For instance, it is misleading to say that “Some Massachusetts cities 





1 XII and XIII, pp. 247-75. 
‘ i PP. 376-77, 394-95, 422-24, 461-62, 492-97, 534-36, 573-75. 
. 248. 

4 For a very extreme enunciation of this doctrine, see the concurring opinion in 
United States v. Erie R. R., 106 U. S. 327, 703-05 (1882); for a more common- 
place example, People ex rel. Hatch v. Reardon, 184 N. Y. 431, 444, 77 N. E. 970, 
973 (1906), aff'd, 204 U. S. 152 (1907). 

5 The episode beginning with Baltic Mining Co. v. Massachusetts, 231 U. S. 68 
(1913), is entirely left out at this point and inadequately suggested in the later dis- 
cussion at 494. 

6 P, 256, n.11: Hans Rees’ Sons, Inc. v. North Carolina, 283 U. S. 123 (1931), 
spoken of as a case where a taxpayer successfully bore “the burden of proving ex- 
actly what was the taxable net income derived from a given state”; p. 257, n.19: 
William E. Peck & Co. v. Lowe, 247 U. S. 165 (1918), described as “a state tax 
case”; p. 269: Macallen Co. v. Massachusetts, 279 U. S. 620 (1929), robbed of its 
thrill by citation for the proposition that “interest on [federal] bonds [may not] 
be taxed under state income taxes.” On p. 494 the author cites Kansas City, 
Memphis & Birmingham R. R. v. Stiles, 242 U. S. 111 (1916), for the proposition 
that franchise taxes on domestic corporations “may be based upon total and 
authorized capital stock.” He goes on to say: “ However, a franchise tax on 
domestic corporations measured by property located in part in other states... 
would be held to violate . . . the ‘ due process of law’ limitation. . . .” How this 
assertion can be confidently made is hard to see. The case cited sustains the im- 
mediate fiscal imposition as “a franchise tax . . . in part measured by the capital 
stock representing property owned in other States.” (Italics ours.) Id. at 119; see 
(1928) 26 Micu. L. REv. 705. 

7 Pp. 265-66: talk of income as the “ subject-matter ” of an income tax, and as 
having a double “ situs”; also comment upon some of the recent startling due 
process decisions in terms of “ situs”; p. 269, nn. 43, 46: citation of the Macallen 
case, supra note 6, and Educational Films Corp. v. Ward, 282 U, S. 379 (1931), on 
the same page with no hint of the relation between them, 


8 Pp. 271-75. 
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levy poll taxes. . . .”® The Massachusetts poll tax is a creature of general 
law.2° Neither was California in 1930 a state whose constitution “ flatly 
forbad ” a poll tax.1! It did do so from 1914 to 1920. Then came an amend- 
ment providing for imposition of a poll tax on alien males only. This having 
been held unconstitutional, another amendment of 1924 required the legis- 
lature to provide for a poll tax on every male inhabitant with exceptions in- 
cluding practically all who pay property tax.!? 

The foregoing comments, results of an examination far from exhaustive, 
seem to justify the general statement that in a new edition the author’s pres- 
entation of legal materials might be greatly bettered. 

J. M. Macurtre. 

Harvard Law School. 





Cases ON CommMoN LAw PtiEapinc. By George L. Clark. Cincinnati: The 
Johnson & Hardin Company. 1931. Pp. x, 510. $3.00. 

Common Law Pieapinc. By George L. Clark. Cincinnati: The Johnson 
& Hardin Company. 1931. Pp. xvii, 221. $4.50. 


Professor Clark has undertaken to present a companion textbook as well 
as a casebook on common-law pleading. The structures of the books are 
parallel. Both are divided into a first part, dealing with the forms of action, 
and a second part — much smaller — dealing with the pleadings at common 
law subsequent to the declaration. The latter is subdivided into dilatory 
pleas, demurrers, pleas in bar (considered separately for each common-law 
action), motions based on the pleadings, and miscellaneous topics. The 
treatment of dilatory pleas is limited to the formal side and does not contain 
material on court jurisdiction over the parties to an action or the subject 
matter in proceedings quasi in rem. Miscellaneous Topics covers much 
of the whole subject of pleading, such as rules affecting the replication and 
subsequent pleadings, together with the bill of particulars, set-off, and recoup- 
ment. The questions of misjoinder of parties, plaintiff and defendant, and 
misjoinder of causes of action, together with matters that are now considered 
more under court practice and as incidental to trial, are not treated at all. 

Both books are designed for a separate course in common-law pleading. 
The reviewer happens to think it fortunate to consider pleading as a part of 
procedure and to treat the subject in its entirety, in a single course if pos- 
sible. This leads to an understanding of procedure as a whole and is cal- 
culated to give the student a firmer grasp of the several parts of the subject 
than when it is divided into artificial units, particularly into common-law 
pleading and code pleading. But however common-law pleading is considered, 
one of its first purposes must be its usefulness in understanding the substan- 
tive law, and as an introduction to the law generally. Considered from this 
angle, the textbook seems inadequate. The course should not be limited to 
presenting rules of common-law pleading analytically. Pleading was taught 
that way some twenty years ago and the course in pleading was generally re- 





° P. ses, na. 

10 See Mass. Gen. Laws (1921) c. 59, $1. 

11 P, 522. 

12 The references will be found in TREADWELL, CONSTITUTION OF CALIFORNIA 
(6th ed. 1931) 772. 
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garded as difficult and uninteresting. In so far as the course in pleading has 
been improved from the teaching angle, the improvement seems attributable 
to the increased presentation of procedure in its place in the development 
of the law generally, so that the student’s knowledge of legal history is en- 
riched, his understanding of modern procedure is increased from his knowledge 
of the common-law antecedents, and his work in procedure serves to correlate 
the knowledge he receives in his other law courses. Professor Clark’s text 
does not give the historical setting of the court system, nor does he explain the 
forms of action in their historical development. On the analytical side, the text 
is admirably brief and clear, and while it occasionally seems to give a mislead- 
ing emphasis‘ or actual inaccuracy of statement,? these are not surprising 
where the attempt is made to cover so large a field in such small space. 

The companion casebook partakes of the same method as the text. In 
judging this separation of text and cases, the reviewer is perhaps prejudiced, 
since he does not share the unqualified opposition to extensive footnotes which 
some teachers have lately affected. The proof of the pudding is in the eating; 
if the footnotes, though extensive, do not interfere with the stimulating devel- 
opment of the law from the cases themselves in the classroom, then foot- 
notes, so designed, are all for the better, in so far as they give to the student 
added material to complete his technical knowledge and to stimulate his criti- 
cal analysis. Furthermore, on the mechanical side, there is an advantage for 
the student to have his material all in one book for convenience in classroom 
work. If Professor Clark had presented his text material in a more human 
and readable way, together with some additional matter dealing with court 
organization and the general scheme of our law, and had made all this an 
introductory part of his casebook, it is submitted that he would have fashioned 
a more useful book for law school instruction. 

The editor takes up the forms of action in the following order: trespass, 
trover, case, covenant, debt, special assumpsit, general assumpsit, detinue, 
replevin, account, ejectment. This arrangement seems to conform to no in- 
telligible historical or analytical scheme. It certainly is different from any 
other plan hitherto employed, and the occasion for treating the actions in this 
order or the advantages to be gained thereby are not apparent. Some case- 
books present the forms of action with relation to the substantive law with 
which they deal. Thus, the several actions involving injury to land are 
considered together and the actions involving other interests in the substan- 
tive law are grouped together for analytical purposes, regardless of the chrono- 





1 For instance, the author says, “ it [replevin] was not extended to cases of mere 
wrongful detention; but modern statutes have usually thus extended it, with the 
result that statutory replevin occupies the field of detinue as well as that of com- 
mon law replevin.” P. 118. The author does not state that some American 
jurisdictions have extended replevin to mere wrongful detention by court decision 
[ Baker v. Fales, 16 N. H. 146 (1819) ] while in England, there has been no statutory 
change on this and replevin will not lie in England for wrongful detention. The 
author fails to state that by statute now in England detinue largely takes the place 
of replevin, since in the discretion of the judge the defendant may be required to 
return the chattel itself. 

2 On page 120 the author says that “ replevin will not lie for land, but it can 
be maintained for chattels wrongfully severed therefrom, unless the land is being 
held adversely to the plaintiff.” If the author means by this statement that re- 
plevin can be brought where one severs a tree or other object affixed to the realty 
and retains it in his possession while on the plaintiff’s land, it is generally said that 
this is not true. Niblet v. Smith, 4 T. R. 405 (1792); see 1 Cuitty, PLEADING 
(16th Am. ed. 1843) 182. 
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logical order in which the actions themselves developed. The forms of action 
developed historically and for the most part the later actions grew out of the 
earlier ones. A presentation of the subject which followed this natural devel- 
opment would seem to be the most understandable one and the one which 
would result in the student’s learning the most law with the most dependable 
grasp of common-law principles. Such a method would perhaps present 
replevin first and then, in the following order, detinue, debt, covenant, tres- 
pass, case, general assumpsit, special assumpsit, and ejectment. This arrange- 
ment would seem to take care of the chronological order and also the interde- 
pendence of the several actions in a teachable way. 

In the selection of the cases, Professor Clark has used a rather large propor- 
tion of American cases * and has left out a number of the English cases that 
have become landmarks in establishing legal doctrines.‘ The omission of 
these basic cases seems unfortunate. They are strikingly teachable, and in 
this subject they seem almost necessary, since in some instances they are the 
only decisions on the particular points involved. On the other hand, the 
editor has left out a number of early decisions which made very difficult read- 
ing for the first-year class and which, perhaps, involved more trouble than they 
were worth.5 But he has included several excellent cases not found in any 
other collection or cited in any text which the reviewer has consulted; °® 
all those who work in common-law pleading are indebted to him for their in- 
clusion. Generally, the cases under their several divisions are arranged in the 
usual order, and the usual points in the forms of action and in pleading are 
fairly covered. For one thing, under covenant, the editor puts cases dealing 
with the borderline situation between covenant and general assumpsit. This 
is the usual plan, but it is submitted that this arrangement makes the subject 
needlessly hard for the student and is both analytically and historically un- 
sound. The place for these cases should be under general assumpsit, so that 
the student will consider them after he has studied the bases for recovery 
under the guantum counts. For instance, the borderline cases between trespass 
and case are usually considered under case, after the student has had the 
elements of both actions. 

Professor Clark might well answer to all this that he undertook to give 
materials for a course in common-law pleading in its precise and analytical 
sense, and he was not concerned about an introduction to the law course gener- 
ally, and certainly not with matters of legal history and the judicial system. 
If the subject is to be thus delimited, Professor Clark’s books do the job 
very satisfactorily. 

Pau L. Sayre. 

Iowa Law School. 





3 For instance, under trespass, the editor has seven English cases and twenty-six 
American cases. This instance is fairly representative of the whole book. 

* He omits the Horse Doctor’s Case, Y. B. 19 Hen. VI, f. 49, pl. 5 (1440) and 
Elsee v. Gatward, 5 T. R. 143 (1793). 

5 The reviewer feels no regret in finding that Duke of St. Albans v. Ellis, 16 East 
352 (1812) is omitted. From the very great proportion of American cases, it 
follows inevitably that many of the familiar English decisions in former casebooks 
are not used. 

8 The editor’s selection of cases from early decisions in the southern states seems 
particularly well adapted to bring out the common-law principles in the forms of 
action. The following cases serve this purpose admirably. in detinue: Salter v. 
Pearce, 4 Ala. 669 (1843); Huddleston v. Huey, 73 Ala. 215 (1882); March v. 
Leckie, 13 Ired. L. 172 (N. C. 1851). 
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THE FoREIGN RELATIONS OF THE FEDERAL STATE. By Harold W. Stoke. 
Baltimore: The Johns Hopkins Press. 1931. Pp. vii, 245. $2.25. 


“ The purpose of this study is to reveal the peculiarities of the federal state 
in international relations.” 1 The author gnaws the bones of the constitutions 
of nine federal states—the United States, Argentina, Australia, Brazil, 
Canada, Germany, Mexico, Switzerland, and Venezuela — without much at- 
tempt to digest the meat which surrounds them in the shape of constitutional 
practice and precedent. Some of the problems with which he deals have 
little significance; some of the important questions are dealt with super- 
ficially. Thoroughness was indeed “ compelled to yield something to brev- 
ity.” 2 The Australian Constitution and the British North America Act are 
discussed with little reference to the larger federation of the British Common- 
wealth of Nations; though his study was published within a few months of the 
enactment of the Statute of Westminster of 1931, Mr. Stoke says that “ the 
ultimate control of any portion of the British Empire belongs to the British 
Imperial Parliament.” * For the most part, the author has confined himself 
to restating the views of others as “ authorities,” though not always with dis- 
crimination and frequently with unreliable citations; hence, he is over-cautious 
in stating the views which he holds as his own. He states very reluctantly that 
“the fact that some thirty nations have sanctioned the [international labor] 
conventions presents a strong inference that they may properly be called 
matters suitable for international agreement.” * If the subject is one for 
fruitful investigation, it has not been exhausted by this study. 


MANLEY O. Hupson. 
Harvard Law School. 





SovieET ADMINISTRATION OF CRIMINAL Law. By Judah Zelitch. Phila- 
delphia: University of Pennsylvania Press. 1931. Pp. xix, 418. $5.00. 


Here is an excellent book based on a sound, intelligent study of the Soviet 
judiciary and of the Soviet Code of Criminal Procedure. 

Mr. Zelitch first gives a brief historical sketch of the Soviet judiciary from 
November 24, 1917. He shows how the entire existing judicial system of the 
Russian Empire was swept away “ with one stroke of the pen ” when, on that 
date, the first Decree on Courts was issued by the Soviet government. The 
“ Revolutionary conscience ” became the sole source of law in preference to 
the pre-revolutionary codes. In 1922, however, it was decided to discontinue 
the resulting chaos and uncertainty. ‘“ Codification became the order of the 
day.” } 

Trial by jury, which had existed in czaristic Russia since 1864, was entirely 
abolished. As stated by that outstanding communist leader, Chief Attorney 
General Krylenko, by retaining trial by jury, “ we would stand the risk, ina 
peasant country, of receiving decisions fundamentally contradictory to the 
aims of the judicial politic maintained by the vanguard of the proletariat.” ’ 
This frank declaration seems to justify and confirm Mr. Zelitch’s statement 


— 





i Pp. vy. 3 P. 78. 
2 P. vi. 4 Pp. 114. 


1 P. 49. 2 P. 265. 
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that “the principle of judges elected by the people,” proclaimed by the Bol- 
sheviks in 1903 and confirmed in 1917, after they had seized the power, was 
denounced by them a few months later, as “a formula of bourgeoisie 
democracy.” ® 

Mr. Zelitch describes in detail the system of courts in existence since 1930. 
In each of the seven Republics comprising the Soviet Union, there are 
People’s Courts, Provincial Courts, and Supreme Courts. The People’s Court, 
which has jurisdiction over the majority of the ordinary criminal cases, is com- 
posed of one judge and two people’s deputies.* The judges are elected for a 
period of one year by the provincial executive committee, on the nomination 
of the Provincial Court or the People’s Commissariat of Justice of the Re- 
public, and are eligible for reélection. They may be recalled before their 
term expires by the authorities that elected them. The deputies are recruited 
from factory workers (50%), peasants (35%), and soldiers (15%). Each 
deputy participates in sessions no more than six days in a year. The Pro- 
vincial Court which tries more serious cases, in particular the so-called 
counter-revolutionary crimes, consists of a president, two deputy presidents, 
and a number of judges. The latter are elected by the provisional executive 
committee for a period of one year. There are also “ People’s Co-judges ” 
who form an integral part of this court when it functions as a court of origi- 
nal jurisdiction. The Provincial Court is the judicial center of the province 
and exercises direct supervision over all courts within it. It is a tribunal for 
reviewing by way of cassation (appeal) and supervision cases originally tried 
in the People’s Court. The Supreme Court of the Republic is made up of 
the president, his deputy, and several judges who are appointed by the pre- 
sidium of the Central Executive Committee of the Republic. The original 
jurisdiction of this court is not specified and is limited to cases of exceptional 
importance; for instance, those sent to the Supreme Court by the presidium 
of the Central Executive Committee, the plenum of the Supreme Court, or 
the procurator of the Republic. 

The judicial system of the Union consists of a Supreme Court and various 
military tribunals. As the latter function only in a restricted sphere, the 
Union, as such, is practically without courts of original jurisdiction to en- 
force its laws and regulations. Actually they are enforced by the courts of 
the constituent republics. The law provides that the Supreme Court of the 
Union, through its plenum, is to see that the Constitution of the Union and 
its laws are properly understood and executed. However, as Mr. Zelitch 
correctly emphasizes, the Supreme Court of the Union is not a tribunal 
whose word or opinion is final. On the contrary, this Court, in examining 
the validity either of legislation or decisions of the Supreme Courts of the 
constituent Republics, merely renders an opinion which the presidium of the 
Central Executive Committee of the Union may or may not confirm. The 
Court acts only at the request of the Central Executive Committee or some 
other of the highest executive institutions of the Union. Mr. Zelitch is cor- 
rect in his general characterization of the Supreme Court of the Union when 
he states that it is only a “ juris-consult ” to the Central Executive Com- 
mittee.® 

Soviet jurists denounced as a “ bourgeois theory ” the very idea of requir- 





8 P. 20. 
4 Mr. Zelitch calls them “ People’s Co-judges.” 5 P, 112. 
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ing any division between the administrative and judicial functions prior to 
the trial. The writ of habeas corpus is a thing totally unknown to the Soviet 
system.’ Unrestricted search and seizure are among its features.* The de- 
fense counsel is not permitted to participate in the pre-trial inquiry, and 
there is no open public hearing at this stage of the criminal proceeding. 

At the trial any evidence submitted by the parties must be admitted if it 
has any bearing on the case. No oath is administered to the witnesses, but 
they are warned of criminal liability if they testify falsely. The witness is 
interrogated by the court not only as to his name, occupation, education and 
the like, but also as to his party affiliation. The descriptive part of the ver- 
dict must include the class to which the defendant belongs. 

The Soviet régime introduced an entirely new personnel into all branches 
of the judiciary. As Mr. Zelitch states, the members of the pre-Soviet 
courts refused to participate. The new judiciary was drawn from factory 
workers, peasants, and the non-numerous intellectuals who were connected 
with, or at least friendly to, the Soviet Government. It is-evident that the 
judges were mostly inexperienced and untrained. The entire judiciary is 
completely dominated by the communist party. In 1929, 91.6% of the 
provincial judges and 100% of the presidents of the Provincial Courts were 
communists. The writer of this review can add that, in accordance with 
official data in 1929, 93% of all the judges and 96% of all the state attorneys 
were members of the communist party — and that party numbers among its 
members all the judges of the supreme courts of the Republics and of the Su- 
preme Court of the Union. 

Mr. Zelitch also describes briefly the so-called State Political Administra- 
tion or State Political Bureau. It was organized in February 1922 as the 
legal and actual heir of the abolished “ Extraordinary Commission ’” — “ the 
dreadful Cheka.” It is a part of the Commissariat of Internal Affairs and 
is entrusted mainly with the duties of checking counter-revolutionary activi- 
ties. The Bureau has discretionary power to order execution by shooting 
without a trial by court. Mr. Zelitch omitted to mention, however, that it 
can also interfere im any case in which the accused belongs to any anti- 
Soviet party, and can order deportation of such persons to Siberia, Solovki, 
and other “ far regions ” of the Union. 

The author precedes his book with an introduction in which he attempts 
to give a brief outline of the Soviet general political system and of the Con- 
stitution of the Soviet Union. This is the only unsatisfactory part of his 
work. He simply reproduces or quotes without criticism a few declaratory 
statements in the Constitution and their interpretation by the Soviet Gov- 
ernment. For instance, he states that the Soviet form of government is com- 
posed of “ seven independent, sovereign republics.” ® He also states that these 
seven republics “ have voluntarily given up ” some of their sovereign powers 
so long as they remain a part of the Union “ from which they may secede 
at any moment.” 1° Everyone familiar with the real situation in present-day 
Russia knows that each of the seven constituent Soviet Republics enjoys much 
less autonomy in local affairs than any of the forty-eight states in this coun- 
try. Their “ sovereignty ” and their optional right of secession exists only on 
paper. The Republics are entirely dominated by the central Moscow gov- 
ernment which is the instrument of the communist party. They must pre- 





6 P. 138. 7 P. 166. 8 P. 176. FP 10 Pp. 2-3. 
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sent their budgets to the Central Executive Committee of the Union which 
has discretionary power of confirmation, rejection, or drastic change. The 
central government controls and guides the whole administrative apparatus, 
the economic life in all parts of the Union. It is supposedly a prerogative of 
each of the Soviet Republics to create its own separate codes and its own 
system of courts, but this “right” is only a dead letter. All the codes are 
prepared in Moscow by the central organs of the government and then 
adopted without substantial change by all the seven Republics. 

Mr. Zelitch has presented a scholarly study. The book should appeal to 
those interested either in present-day Russia or in the administration of 
criminal justice. 

ARNOLD D. MARGOLIN. 

Boston, Mass. 
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AMERICAN NEUTRALITY IN 1793; A StuDY IN CABINET GOVERNMENT. By 
Charles Marion Thomas. New York: Columbia University Press. 
Pp. 294. $4.50. 


Many of the more important precedents concerning American neutrality 
had their origin in the events of 1793. This study traces their evolution in 
terms of cabinet negotiations. The cabinet was faced with three problems: 
the limits of the power of the executive, the extent of the nation’s commit- 
ments under the French treaties, and the state of international law as regards 
neutral duties and neutral rights. The Supreme Court declined to act as 
adviser. Consequently, the cabinet, left to its own resources, determined to 
sanction the issue of what was in effect a proclamation of neutrality, to reserve 
decision on the treaties while deciding to receive Genét, to fix the three-mile 
limit as the extent of American jurisdiction over littoral waters, and to enforce 
the prohibition against fitting out armed vessels and recruiting men. Neces- 
sarily there was greater concern for neutral duties than neutral rights, for both 
England and France, constantly threatening war, pressed every possible 
advantage. The government was determined to avoid war. Yet Jefferson, 
biased in France’s favor, and Hamilton, over-friendly to England, urged action 
essentially belligerent. Each decision was Washington’s compromise between 
the two. It is to be regretted that so little attention is devoted to the political 
and economic considerations dictating the course adopted. However, the 
work exhausts the primary sources and reflects a keen appreciation for the 
minutiae of scholarship without losing any of its readable qualities. 


Cases ON THE LAW oF PERSONAL Property. By Harry A. Bigelow, assisted 
by Francis W. Jacob. Second edition. St. Paul: West Publishing Co. 
1931. Pp. xiii, 465. $5.00. 


Professor Bigelow, dean of guides to beginners in the law of property, has, 
in this edition, made an excellent contribution to the American Casebook 
Series. In arrangement, the most marked changes are found in the chapters 
dealing with the subject of possession. As the editor states, whether posses- 
sion is regarded as “a separate and fairly unified legal concept” or as 
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“merely a convenient phrase that is applied to differing situations to give 
an appearance of explanation for what is conceived of as a desirable result,” 
the material should prove “ stimulating and helpful.” P.v. The volume 
contains thirty-nine cases decided since 1913. Bull’s-eyes to be envied by 
users of other casebooks include Thompson v. Mobile Light & R. R., 211 
Ala. 525, 101 So. 177 (1924), p. 18; General Motors Acceptance Corp. v. 
Hupfer, 113 Neb. 228, 202 N. W. 627 (1925), p. 58; Carter v. Allenhurst, 
100 N. J. L. 138, 125 Atl. 117 (1924), p. 34; Henderson v. Robbins, 126 Me. 
284, 138 Atl. 68 (1927), p. 378; Foster v. Fidelity Deposit Co., 162 Mo. 
App. 165, 145 S. W. 139 (1912), p. 63. In regard to casebooks generally, two 
queries are suggested, namely, whether any do justice to the various concep- 
tions of abandonment, and whether the “ transfer value ” of the problems of 
accession and confusion justify their retention in the beginner’s tool chest. 


Courts AND Doctors. By Lloyd Paul Stryker. New York: The MacMillan 
Co. 1932. Pp. xxv, 235. $2.00. - 


Mr. Stryker, for many years general counsel for the New York Medical 
Society, purports to afford advice to practicing physicians and surgeons on 
the legal aspects of malpractice suits. In this respect, the book may well 
fulfill its purpose, particularly in warning medical men of the dangers of 
these claims, real or fraudulent. To the lawyer, however, it is of little prac- 
tical value. The discussion is confined to New York statutes and cases. The 
chapter on privileged communications and those dealing with other matters 
of evidence should be useful, but on the whole the work is little more than 
a study in elementary tort principles. 


Tue EpucaTION OF JEREMY BENTHAM. By Charles Warren Everett. New 
York: Columbia University Press. Pp. xxii, 216. $2.50. 


This publication, coming as it does almost upon the centenary of Ben- 
tham’s death, is particularly appropriate. Written in a refreshing manner, 
it throws much new light upon Bentham’s early background. The author has 
availed himself of manuscript Benthamiana hitherto unpublished. He por- 
trays in an interesting manner the varied relations of Jeremiah, Jeremy, and 
Samuel Bentham inter sese. One chapter deals appealingly with Jeremy’s 
fruitless love for his “ pretty pauper ”; another depicts Jeremiah’s ill-starred 
effort to marry Jeremy to an heiress. But Mr. Everett does much more than 
merely relate the events of Bentham’s earlier years. His aim is that of 
analyzing the complex forces we know as education, which operated upon 
Bentham’s career to leave him scientifically true to the ideals of the French 
Revolution and enthusiastically keen to carry out their implications to English 
law and life. His treatment thus is consistently concerned with the formative 
influences underlying those ideas that later in the hands of Bentham’s disciples 
were to iind realization. The volume is important in its portrayal of the 
origins of Bentham’s systematic thought and the sources of a personal 
philosophic radicalism. 


ForMAt Corporate Practice. By William H. Crowe. New York: Burrell- 
Snow, Inc. 1931. Pp. xxxii, 1504. $10.00. 


This is not a conventional law book but, as stated in the Introduction, 4 
working tool for those who are concerned either as lawyers or corporate 
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officers with formal corporate procedure. It undertakes to set forth desirable 
practices with respect to such matters as the drafting of articles, by-laws, and 
resolutions, the conduct of meetings, the keeping of records, and the delimita- 
tion of the functions of the various officers. The author’s experience as a 
corporation lawyer, corporate officer, and editor of the Corporate Practice 
Review have made it possible for him to obtain a large amount of material 
indicating the forms and methods used by many of the larger corporations. 
As a result his book is highly informative as to the technique which has been 
evolved by skilled lawyers and experienced officials for dealing with the more 
formal aspects of corporate activities. In order to make the reasons for the 
formalities intelligible to the layman and “to refresh the memory of the 
lawyer on the pertinent rules of law,” the common-law and statutory rules 
applicable to the various situations dealt with are set forth at considerable 
length. Although this legal material does not purport iv be exhaustive, it is 
sufficiently elaborate that it may lead the unwary to rely unduly upon its 
completeness. 


GRAFT IN Bustness. By John T. Flynn. New York: The Vanguard Press. 
1931. Pp. 318. $3.00. 


In this volume Mr. Flynn presents, in interesting and readable fashion, a 
thought-provoking series of illustrations of what politicians would term cor- 
ruption in business. Writing in the réle of the crusader and the propagandist 
rather than the scientist or philosopher, the author cleverly builds his 
theme. In a light and humorous vein he approaches the text of his sermon 
with comments on the “ pious chagrin of a patent medicine advertiser who 
supposed that he had been lying to 100,000 readers when he was lying to only 
half that number because the publisher was lying to him.” _P. 31. The simpler 
forms of graft clearly repugnant to accepted standards of morals are then 
introduced. Bribes by salesmen ranging from excessive entertainment to 
actual cash payments constitute the corpus of this class. Having thus cap- 
tured the reader to his point of view, the author proceeds with numerous 
illustrations of corporate and banking practices which, if considered at the 
outset, might have seemed on the borderline of honesty but which appear 
now as ordinary graft merely embellished by the complexity of the form 
which it assumes. The possibilities inherent in interlocking directorates and 
bankers’ reorganizations by which respected financial wizards are able to turn 
an additional penny to augment their regular salaries are graphically illus- 
trated from familiar corporate scandals. The last chapter deals with the 
feasibility of legislation as a cure for the evil presented. A wise caveat to 
the effect that all remedies must ultimately depend upon and be limited by 
the standards of general morality concludes the book. 


a | i inal 


Power Eruics. By Jack Levin. New York: Alfred A. Knopf. 1931. Pp. 
Xvi, 191. $2.00. 


—_— 


Tue Pustic Pays: A Stupy or Power PropacGANDA. By Ernest Gruening. 
New York: The Vanguard Press. 1931. Pp. ix, 273. $2.50. 


Both authors have accomplished the formidable task of summarizing 
twenty-six volumes of testimony before the Federal Trade Commission in 
short and intelligible volumes. Thus, members of the public are enabled to 
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see for themselves the extent of their deception by supposedly unbiased books, 
editorials, news items, and speeches extolling the virtues of private ownership, 
which, in fact, appear to have been distributed secretly in great quantities to 
the press and to schools by “ public utility information committees ”” under 
the control of electric power companies. Considerations of expense do not 
curtail the dissemination of this disguised propaganda, for the utilities can 
easily pass the cost on to the public by deducting it as an operating charge 
in determining rates. Levin, at 167; GRUENING, at 235; cf. Legis. (1932) 
45 Harv. L. Rev. 729. Mr. Gruening’s vivid description of the propaganda, 
accompanied by names, places, and appropriate proof of its untruthfulness, 
makes his presentation much more forceful and interesting than that of 
Mr. Levin — broad generalizations and statistics as to inches of newspaper 
space tend to leave no lasting impression. Both writers adhere closely to 
their professed purpose of letting the testimony speak for itself. This method 
of treatment is open to the criticism that it lacks the emphasis and force 
necessary to impress readers with the testimony’s significance. It would be 
unfortunate if, as a consequence, the books were to suffer the fate of many 
similar efforts to arouse a lethargic public in its own behalf and be read only 
by those predisposed to accept their disclosures. To lawyers and legislators, 
the evidence should be a persuasive indication of the need for satisfactory 
public supervision of the electric power industry. An earlier treatment of 
the same problem, offering in addition a searching analysis of its economic 
aspects, may be found in RAUSHENBUSH AND LAIDLER, POWER CONTROL 
(1928). 


PROGRESS OF THE LAW IN THE UNITED STATES SUPREME COURT, 1930-1931. 
By Gregory Hankin and Charlotte A. Hankin. New York: The Mac- 
millan Company; Washington: Legal Research Service. 1931. Pp. xv, 
525. $5.00. 


This volume differs from its predecessors in giving somewhat fuller abstracts 
of the reasoning of the Supreme Court, and in offering more critical comment. 
In other respects the plan and its execution follow the established model. The 
introductory chapter reviews the positions of Mr. Chief Justice Hughes and 
Mr. Justice Roberts in the cases in which the court has been divided and 
points out the extent to which they have been “ liberal” and the extent to 
which they have been “ conservative.” One need not approve in detail of 
the authors’ conception and execution in order to welcome their work and 
wish for its continuance in future years. There is something to be said in favor 
of their preponderant attention to the story of the controversies prior to 
judgment and opinion of the Supreme Court, but the suspicion still persists 
that this is due to no valid intellectual reason but to the fact that they prepare 
an anticipatory service for lawyers interested in knowing what is on its way to 
decision, and repeat much of this in the final volume chiefly because of habit 
or convenience. The earlier volumes were noted in (1930) 43 Harv. L. REv. 
gg1 and (1930) 44 Harv. L. REv. 330. 


Tue Rep MAN IN THE NEw Wortp Drama. By Jennings C. Wise. Wash- 
ington: W. F. Roberts Co. 1931. Pp. xii, 628. $5.00. 


The object of this book is to reveal the treatment the Indian has received 
in the past at the hands of the American government and what he may expect 
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- to receive in the future. The result of the author’s extensive research is a 
sympathetic and, at the same time, scholarly statement of the Indian problem 
today. As an affirmative solution Mr. Wise suggests the creation of individ- 
ual trust funds administered for the Indians by a permanent bureau which 
would be assisted and advised by a varied group of public officials. This, he 
believes, will both encourage the abandonment of the communal system of 
the reservation and protect the Indian from further deprivation of his property 
rights. 


THE RHETORIC OF ARISTOTLE. Translated by Lane Cooper. New York: 
D. Appleton & Co. 1932. Pp. xlviii, 259. $3.00. 


One may not be entirely sympathetic toward Dr. Cooper’s purpose of mak- 
ing over Aristotle’s Rhetoric into a useful college textbook. But for the exe- 
cution of the task one can have nothing but admiration. His interpolated 
explanations and modern examples together with his painstaking Analysis are 
extremely serviceable. And, from a utilitarian point of view, the book can 
not fail to be of interest to lawyers. This is perhaps not readily apparent in 
a day when the lawyer’s art involves less oratory than it once did. But 
today, no less than yesterday, lawyers, both as advisers and as advocates, are 
to a great measure dependent on the conveyance, either in speech or in writ- 
ing, of thoughts, judgments, and convictions, as well as facts and conclu- 
sions —all with the least possible loss in transmission. It can scarcely be 
doubted that it is advantageous to them to have in more accessible form the 
work that has exerted a constant influence on the theory and practice of the 
art of persuasion for more than two thousand years. 
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